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Meeting — November 12, 2020
Location — WebEx/ Teleconference
Time - 2:00PM
Pre-Meeting - 1:00PM
Webex/Teleconference
Neighborhood: Green Acres Staff Planner Moton ZBA2020-00024
CONTINUED

Request: Variance to allow a 5ft chain link fence in the required front yard area

Title 1 Chapter 4 Subsection 3.A.1 page 182
Applicant: Francisco Navarrete Escobar
Owner: Francisco Navarrete Escobar
Site Address: 1517 57" St EN
Zip Code: 35228
Description: The applicant is requesting to allow a 5ft chain link fence in the front yard

area
Property Zoned: D-3 Single Family District
Parcel Information:  Parcel #: 012900181007001000, NE of Section 18, Township 18 S, Range

3W
Variance:

The applicant is requesting a variance to allow a 5ft chain link fence in the front yard.

Neighborhood Meeting:
The Green Acres Neighborhood Association chose not vote on this request.

Public Notices:
Public notices were mailed on October 23, 2020.

Applicant’s Justification:
The applicant provided documentation of the six (6) variance standard request questions. The
information has been submitted as part of the ZBA Packet.

1. Physical Characteristics of the Property. The new fence that I built is 150 feet long and 5 feet
high, my house is on a flat lot in a corner crossing on the right and left side. In the back there is a
fence that was already there when I bought the house.

2. Unique Characteristics. The characteristics of the fence that I built is that the material I use is
metal, so I consider that it does not affect the style of the neighborhood, on the contrary it can be
seen that | am not trying to hide anything just with the possible care and security.

3. Hardship Not Self-Imposed. In no way has anything been self-imposed for the intention of
obtaining the of the property at a better price but only the wellbeing of my family.

4. Financial Gain Not Only Basis. I do not intend to obtain a variance through a financial
interest.

5. No Injury to Neighboring Property. I consider that the construction of this fence does not
cause any injury or affect any light, air supply to the adjacent property.

6. No Harm to Public Welfare. I consider that the fence does not cause any problem to the public
well-being, it does not even increase the road congestion, or there is no danger of fire or moral
health, the only thing I want to add asking for prior permit, I did not intend breaking
Bimmingham City Rules.
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Staff Analysis:

The subject property located at 1517 57® St is zoned D-3, Single Family District. The 5ft chain
link fence is located in the front yards off of 57 St and Court O.

The applicant does not meet the requirement of the six variance standards.

Staff Recommendation
Staff believes the applicant has not provided sufficient evidence to support the variance request.
Therefore, staff believes the request has merit for denial and as such, should be DENIED.



PARCEL ID: 012900181007001000

SOURCE: TAX ASSESOR RECORDS
DATE: Tuesday, June 30, 2020 11:59:27 AM

TAX YEAR: 2019
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OWNER: NEXT STEP INVESTMENTS LLC & SHO
ADDRESS: 2418 GREEN SPRINGS HWY #30

CITY/STATE: BIRMINGHAM AL
ZIP+4: 35209

SITE ADDR: 1517 57TH ST
CITY/STATE: BHAM, AL
ZIP: 35228
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LAND: $14,200.00 BLDG: $59,800.00 OTHER: $0.00
AREA: 10,900.56 ACRES: 0.25
SUBDIVISION INFORMATION:
NAME PARK COURTS 2ND SECTOR BLOCK: 1 LOT: 3
Section: 18-18-3W
Land Slide Zones: Not in Land Slide Zones

Historic Districts:

Commercial Revitalization District:
Fire District:

Flood Zones:

Tax Increment Financing District:
Neighborhoods:

Communities:

Council Districts:

Zoning Outline:

Demolition Quadrants:

Impaired Watersheds:

Strategic Opportunity Area:

RISE Focus Area:

Tax Delinquent Property:

EPA Superfund:

Opportunity Zones:

Judicial Boundaries:

Not in Historic Districts

Not in Commercial Revitalization District
Not in Fire District

Not in Flood Zones

Not in Tax Increment Financing District
Green Acres (206)

Five Points West (2)

District - 7 (Councilor: Wardine Alexander)
D3

DEM Quadrant - 2

Not in Impaired Watersheds

Not in Strategic Opportunity Area

Not in RISE Focus Area

Not in Tax Delinquent Property

Not in EPA Superfund

Not in Opportunity Zones

JEFFERSON

Parcel mapping and description information is obtained from the Jefferson County Tax Assessor's Office. This site does not provide real-tim
information and may contain errors. All data should be verified with the official source. The City of Birmingham makes no warranty as to the accurac
d d Dg[gmmg [ax Assessor's Office may not be available for all parcels.
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Meeting — November 12, 2020
Location — WebEx/ Teleconference
Time - 2:00PM
Pre-Meeting - 1:00PM
Webex/Teleconference
Neighborhood: Redmont Park Staff Planner Moton ZBA2020-00045
Request: Variance to allow a 10ft rear yard setback instead of the required 25ft
setback pursuant to Article VI, Title 1, Chapter 9, Section 4 and a variance
to allow a 25ft front yard setback instead of the required established
setback of approximately 60ft, in order to build two new single family
residences pursuant to Article VI, Title 1, Chapter 9, Section 4
Applicant: William Perkinson
Owner: Henry & Miriam Little
Site Address: 4184 Highlands Cir
Zip Code: 35213
Description: Variance to allow a 10ft rear yard setback instead of the required 25ft
setback and a variance to allow a 25ft front yard setback instead of the
required established setback of approximately 60ft, in order to build two
new single family residences
Property Zoned: R-3 Single Family District
Parcel Information:  Parcel #: 012300324008015012, SE of Section 32, Township 17 S, Range
2W
Variance:

Variance to allow a 10ft rear yard setback instead of the required 25ft setback and a variance to
allow a 25ft front yard setback instead of the required established setback of approximately 60ft,
in order to build two new single family residences

Neighborhood Meeting:
The Redmont Park Neighborhood Association voted not to support the request; and there are
members of the community in opposition to the request. Please see attached.

Public Notices:
Public notices were mailed on October 23, 2020

Applicant’s Justification:
The applicant provided documentation of the six (6) variance standard request questions. The
information has been submitted as part of the ZBA Packet. Please see attached.

Staff Analysis:

The subject property located at 4184 Highlands Cir is zoned R-3, Single Family District. The
applicant is requesting an extension of the variance granted per case number ZBA2017-00038.
The applicant did complete condition 4, submission to the SUB committee to subdivide the
current parcel into three (3) lots. You will see the recorded survey attached.

The applicant does meet the requirement of all six variance standards; physical characteristics,
unique characteristics, hardship not self-imposed, financial gain not only basis, and no injury to
neighboring property and no harm to public welfare.
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Staff Recommendation

Staff believes the applicant has provided sufficient evidence to support the variance request.
Therefore, staff believes the request has merit for approval and as such, should be GRANTED
subject to the following conditions:

1. Review by the appropriate zoning inspector to insure compliance with the Board’s
decision.

2. Applicant must obtain a certificate of occupancy with the approval of this variance within
36 months from the date of approval.

3. Provide written approval recorded at the probate office from Traffic engineering of
Adequate ingress and egress for the dwelling units.



William Perkinson

for Mr. & Mrs. Henry Little
4184 Highlands Circle
Birmingham, Al 35213

Dear Ms. Moton, 08/06/2020

I am the Applicant for this variance on behalf of the owners, Henry and Miriam Little.
They are requesting a variance on two lots for a front setback of 25 feet off Morningside Drive
and a rear setback of 10 feet. The Littles applied for and received this same variance 3 years
ago. Unfortunately, due to health concerns and other issues, they were not able to move
forward and that variance expired. Mr. Little is 81 years old and suffered from polio as a child.
He is disabled and needs a home with no steps and more handicapped accessibility.

This property was once part of a much larger plot, Lot 12B of the Redmont Highlands
subdivision, now called Highlands Circle. Three years ago, it was successfully subdivided into 3
lots, 12B-1, 12B-2 and 12B-3. The owners still live in their home on Highlands Circle, lot 12B-1.
The back of the Little’s house and some of the other houses on Highlands Circle back up to
Morningside Drive and are set back 60 feet. Because the new lots came from the existing-
subdivision, they are required to have a front setback of 60 feet off Morningside Drive. The
other houses in this neighborhood that front Morningside Drive and have a setback of 25 feet.
We are asking for a variance that gives this property the same front setback of 25 feet.

These two lots are situated 39 feet below the street level of the Highlands Circle
neighborhood and are 20 feet above the parking lot for the adjacent property. The topography
separates the:lots from both pieces of land, visually they stand alone.

There is a 20-foot-wide sanitary sewer easement running through the property.
Because of this easement, the build site must be pushed far back on the lot. The rear of the
property faces the Morningside Condominiums, located in the City of Mountain Brook. The
condominium building is over 100 feet from the proposed new construction. The condominium
parking lot and a Mountain Brook city street are both located in the 100 foot separation. We
are requesting avariance for a rear setback of 10 feet off of the rear property line.

The owners presented Birmingham Traffic and Engineering the site plan showing a
shared common driveway for the property. They approved the common driveway with the
caveat that it be located directly across from Timberlane Drive. This was for the safety of the
owners and cross traffic when pulling in and out of their property.

Thank you for your time and consideration of this request for the 25-foot front setback
and the rear 10-foot setback.

Sincerely,

M Perkinson 2




Physical Characteristics of the Property.

The two lots are irregularly shaped, one is narrow and the other is shallow. There is a
steep hill that forces the proposed build site to the rear of the property. The elevation change
from the existing house on Highlands circle, down to the proposed building site, is 39 feet.
Because the land was originally part of the Highlands Circle neighborhood and those houses
have their back doors facing Momingside Drive, the proposed new construction is subject to a 60
feet front setback.

The owners are asking for a variance releasing them from the 60 feet setback and be

treated like the neighboring houses on Morningside Drive, subject to a more customary 25 feet
setback from the street.

Unique Characteristics.

The topography separates this piece of property from its neighbors on the left and right
side, visually they stand alone.

There is a 60-foot elevation change between the existing construction on Highlands
Circle and the:Morningside Condominiums. These two lots are situated on a large flat area that
was once part of the Birmingham Mineral Railway railroad bed. The build site is 40 feet below
the street level of the Highlands Circle neighborhood and are 20 feet above the parking lot for
the adjacent property.

~ The property has a 20 feet wide sanitary sewer easement running through it. This

severely limits the build site to a small portion of the property. The owners are requesting a
variance that will allow them to have a 10 feet rear setback. There is over 100 feet between the
proposed new :construction and the existing Mormingside Condominiums and there is a 20 feet
elevation change from the proposed build site down to the condominium.

Hardship Not Self-imposed.

The property has a 20 foot wide sewer easement with a sewer main buried 12 feet deep
running the length of the property. This produced a hardship during the planning and placement
of the proposed new construction on the property because it severely limited the buildable
footprint. If the 20 foot wide sewer easement were not present, theses variance requests may not

have been necessary. The presence of the sewer easement makes it impossible to build on the
property without requesting these variances.

Financial Gain Not Only Basis.

The husband and wife owners of the property are 81 and 78, respectively. The husband
had polio as a child and is disabled. They want to build a new home on their land that will better
accommodate his handicap and their age-related special needs.




No Injury to Neighboring Property.

Granting a variance for this property will in no way impair the use or enjoyment of any
neighboring property. The building site is 39 feet below the houses on Highlands Circle and 20
feet above the: Moringside Condominiums which are located in the city of Mountain Brook.
There are ovet 100” feet between the proposed new house and the condominium building. The
topography isolates this property from the Highlands circle houses above and the condominiums
below. There are no houses directly across the street from this property.

The neighboring property values will be increased by having two new houses valued at
over $600,000 apiece. These new houses will help to increase the property values of all the
houses in this neighbor.

No Harm to Public Welfare.

The City of Birmingham Traffic and Engineering Department has approved the location
of the proposed shared driveway for the two houses. The owners were asked to move the
driveway to be directly across from Timberlane Drive so as to promote safety. Morningside
Drive is wide at this section and has curbs and a sidewalk. The use of which will not be
diminished by the proposed new houses.
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Meeting — November 12, 2020
Location — WebEx/ Teleconference
Time - 2:00PM
Pre-Meeting - 1:00PM
Webex/Teleconference
Neighborhood: Green Acres Staff Planner Moton ZBA2020-00024
CONTINUED

Request: Variance to allow a 5ft chain link fence in the required front yard area

Title 1 Chapter 4 Subsection 3.A.1 page 182
Applicant: Francisco Navarrete Escobar
Owner: Francisco Navarrete Escobar
Site Address: 1517 57" St EN
Zip Code: 35228
Description: The applicant is requesting to allow a 5ft chain link fence in the front yard

area
Property Zoned: D-3 Single Family District
Parcel Information:  Parcel #: 012900181007001000, NE of Section 18, Township 18 S, Range

3W
Variance:

The applicant is requesting a variance to allow a 5ft chain link fence in the front yard.

Neighborhood Meeting:
The Green Acres Neighborhood Association chose not vote on this request.

Public Notices:
Public notices were mailed on October 23, 2020.

Applicant’s Justification:
The applicant provided documentation of the six (6) variance standard request questions. The
information has been submitted as part of the ZBA Packet.

1. Physical Characteristics of the Property. The new fence that I built is 150 feet long and 5 feet
high, my house is on a flat lot in a corner crossing on the right and left side. In the back there is a
fence that was already there when I bought the house.

2. Unique Characteristics. The characteristics of the fence that I built is that the material I use is
metal, so I consider that it does not affect the style of the neighborhood, on the contrary it can be
seen that | am not trying to hide anything just with the possible care and security.

3. Hardship Not Self-Imposed. In no way has anything been self-imposed for the intention of
obtaining the of the property at a better price but only the wellbeing of my family.

4. Financial Gain Not Only Basis. I do not intend to obtain a variance through a financial
interest.

5. No Injury to Neighboring Property. I consider that the construction of this fence does not
cause any injury or affect any light, air supply to the adjacent property.

6. No Harm to Public Welfare. I consider that the fence does not cause any problem to the public
well-being, it does not even increase the road congestion, or there is no danger of fire or moral
health, the only thing I want to add asking for prior permit, I did not intend breaking
Bimmingham City Rules.
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Staff Analysis:

The subject property located at 1517 57% St is zoned D-3, Single Family District. The 5ft chain
link fence is located in the front yards off of 57 St and Court O.

The applicant does not meet the requirement of the six variance standards.

Staff Recommendation
Staff believes the applicant has not provided sufficient evidence to support the variance request.
Therefore, staff believes the request has merit for denial and as such, should be DENIED.



PARCEL ID: 012900181007001000

SOURCE: TAX ASSESOR RECORDS
DATE: Tuesday, June 30, 2020 11:59:27 AM

TAX YEAR: 2019
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OWNER: NEXT STEP INVESTMENTS LLC & SHO
ADDRESS: 2418 GREEN SPRINGS HWY #30

CITY/STATE: BIRMINGHAM AL
ZIP+4: 35209

SITE ADDR: 1517 57TH ST
CITY/STATE: BHAM, AL
ZIP: 35228
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15721

LAND: $14,200.00 BLDG: $59,800.00 OTHER: $0.00
AREA: 10,900.56 ACRES: 0.25
SUBDIVISION INFORMATION:
NAME PARK COURTS 2ND SECTOR BLOCK: 1 LOT: 3
Section: 18-18-3W
Land Slide Zones: Not in Land Slide Zones

Historic Districts:

Commercial Revitalization District:
Fire District:

Flood Zones:

Tax Increment Financing District:
Neighborhoods:

Communities:

Council Districts:

Zoning Outline:

Demolition Quadrants:

Impaired Watersheds:

Strategic Opportunity Area:

RISE Focus Area:

Tax Delinquent Property:

EPA Superfund:

Opportunity Zones:

Judicial Boundaries:

Not in Historic Districts

Not in Commercial Revitalization District
Not in Fire District

Not in Flood Zones

Not in Tax Increment Financing District
Green Acres (206)

Five Points West (2)

District - 7 (Councilor: Wardine Alexander)
D3

DEM Quadrant - 2

Not in Impaired Watersheds

Not in Strategic Opportunity Area

Not in RISE Focus Area

Not in Tax Delinquent Property

Not in EPA Superfund

Not in Opportunity Zones

JEFFERSON

Parcel mapping and description information is obtained from the Jefferson County Tax Assessor's Office. This site does not provide real-tim
information and may contain errors. All data should be verified with the official source. The City of Birmingham makes no warranty as to the accurac
d d Dg[gmmg [ax Assessor's Office may not be available for all parcels.
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Meeting — November 12, 2020
Location — WebEx/ Teleconference
Time - 2:00PM
Pre-Meeting - 1:00PM
Webex/Teleconference
Neighborhood: Redmont Park Staff Planner Moton ZBA2020-00045
Request: Variance to allow a 10ft rear yard setback instead of the required 25ft
setback pursuant to Article VI, Title 1, Chapter 9, Section 4 and a variance
to allow a 25ft front yard setback instead of the required established
setback of approximately 60ft, in order to build two new single family
residences pursuant to Article VI, Title 1, Chapter 9, Section 4
Applicant: William Perkinson
Owner: Henry & Miriam Little
Site Address: 4184 Highlands Cir
Zip Code: 35213
Description: Variance to allow a 10ft rear yard setback instead of the required 25ft
setback and a variance to allow a 25ft front yard setback instead of the
required established setback of approximately 60ft, in order to build two
new single family residences
Property Zoned: R-3 Single Family District
Parcel Information:  Parcel #: 012300324008015012, SE of Section 32, Township 17 S, Range
2W
Variance:

Variance to allow a 10ft rear yard setback instead of the required 25ft setback and a variance to
allow a 25ft front yard setback instead of the required established setback of approximately 60ft,
in order to build two new single family residences

Neighborhood Meeting:
The Redmont Park Neighborhood Association voted not to support the request; and there are
members of the community in opposition to the request. Please see attached.

Public Notices:
Public notices were mailed on October 23, 2020

Applicant’s Justification:
The applicant provided documentation of the six (6) variance standard request questions. The
information has been submitted as part of the ZBA Packet. Please see attached.

Staff Analysis:

The subject property located at 4184 Highlands Cir is zoned R-3, Single Family District. The
applicant is requesting an extension of the variance granted per case number ZBA2017-00038.
The applicant did complete condition 4, submission to the SUB committee to subdivide the
current parcel into three (3) lots. You will see the recorded survey attached.

The applicant does meet the requirement of all six variance standards; physical characteristics,
unique characteristics, hardship not self-imposed, financial gain not only basis, and no injury to
neighboring property and no harm to public welfare.
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Staff Recommendation

Staff believes the applicant has provided sufficient evidence to support the variance request.
Therefore, staff believes the request has merit for approval and as such, should be GRANTED
subject to the following conditions:

1. Review by the appropriate zoning inspector to insure compliance with the Board’s
decision.

2. Applicant must obtain a certificate of occupancy with the approval of this variance within
36 months from the date of approval.

3. Provide written approval recorded at the probate office from Traffic engineering of
Adequate ingress and egress for the dwelling units.



William Perkinson

for Mr. & Mrs. Henry Little
4184 Highlands Circle
Birmingham, Al 35213

Dear Ms. Moton, 08/06/2020

1 am the Applicant for this variance on behalf of the owners, Henry and Miriam Little.
They are requesting a variance on two lots for a front setback of 25 feet off Morningside Drive
and a rear setback of 10 feet. The Littles applied for and received this same variance 3 years
ago. Unfortunately, due to health concerns and other issues, they were not able to move
forward and that variance expired. Mr. Little is 81 years old and suffered from polio as a child.
He is disabled and needs a home with no steps and more handicapped accessibility.

This property was once part of a much larger plot, Lot 12B of the Redmont Highlands
subdivision, now called Highlands Circle. Three years ago, it was successfully subdivided into 3
lots, 12B-1, 12B-2 and 12B-3. The owners still live in their home on Highlands Circle, lot 12B-1.
The back of the Little’s house and some of the other houses on Highlands Circle back up to
Morningside Drive and are set back 60 feet. Because the new lots came from the existing-
subdivision, they are required to have a front setback of 60 feet off Morningside Drive. The
other houses in this neighborhood that front Morningside Drive and have a setback of 25 feet.
We are asking for a variance that gives this property the same front setback of 25 feet.

These two lots are situated 39 feet below the street level of the Highlands Circle
neighborhood and are 20 feet above the parking lot for the adjacent property. The topography
separates the:lots from both pieces of land, visually they stand alone.

There is a 20-foot-wide sanitary sewer easement running through the property.
Because of this easement, the build site must be pushed far back on the lot. The rear of the
property faces the Morningside Condominiums, Yocated in the City of Mountain Brook. The
condominium building is over 100 feet from the proposed new construction. The condominium
parking lot and a Mountain Brook city street are both located in the 100 foot separation. We
are requesting a variance for a rear setback of 10 feet off of the rear property line.

The owners presented Birmingham Traffic and Engineering the site plan showing a
shared common driveway for the property. They approved the common driveway with the
caveat that it be located directly across from Timberlane Drive. This was for the safety of the
owners and cross traffic when pulling in and out of their property.

Thank you for your time and consideration of this request for the 25-foot front setback
and the rear 10-foot setback.

illfam Perkinson 2 .365.9249'



Physical Characteristics of the Property.

The two lots are irregularly shaped, one is narrow and the other is shallow. There is a
steep hill that forces the proposed build site to the rear of the property. The elevation change
from the existing house on Highlands circle, down to the proposed building site, is 39 feet.
Because the land was originally part of the Highlands Circle neighborhood and those houses
have their back doors facing Momingside Drive, the proposed new construction is subject to a 60
feet front setback.

The owners are asking for a variance releasing them from the 60 feet setback and be

treated like the neighboring houses on Morningside Drive, subject to a more customary 25 feet
setback from the street.

Unique Characteristics.

The topography separates this piece of property from its neighbors on the left and right
side, visually they stand alone.

There is a 60-foot elevation change between the existing construction on Highlands
Circle and the:Morningside Condominiums. These two lots are situated on a large flat area that
was once part of the Birmingham Mineral Railway railroad bed. The build site is 40 feet below
the street level of the Highlands Circle neighborhood and are 20 feet above the parking lot for
the adjacent property.

~ The property has a 20 feet wide sanitary sewer easement running through it. This

severely limits the build site to a small portion of the property. The owners are requesting a
variance that will allow them to have a 10 feet rear setback. There is over 100 feet between the
proposed new :construction and the existing Mormingside Condominiums and there is a 20 feet
elevation change from the proposed build site down to the condominium.

Hardship Not Self-imposed.

The property has a 20 foot wide sewer easement with a sewer main buried 12 feet deep
running the length of the property. This produced a hardship during the planning and placement
of the proposed new construction on the property because it severely limited the buildable
footprint. If the 20 foot wide sewer easement were not present, theses variance requests may not

have been necessary. The presence of the sewer easement makes it impossible to build on the
property without requesting these variances.

Financial Gain Not Only Basis.

The husband and wife owners of the property are 81 and 78, respectively. The husband
had polio as a child and is disabled. They want to build a new home on their land that will better
accommodate his handicap and their age-related special needs.




No Injury to Neighboring Property.

Granting a variance for this property will in no way impair the use or enjoyment of any
neighboring property. The building site is 39 feet below the houses on Highlands Circle and 20
feet above the Momingside Condominiums which are located in the city of Mountain Brook.
There are over 100’ feet between the proposed new house and the condominium building. The
topography isolates this property from the Highlands circle houses above and the condominiums
below. There are no houses directly across the street from this property.

The neighboring property values will be increased by having two new houses valued at
over $600,000 apiece. These new houses will help to increase the property values of all the
houses in this neighbor.

No Harm to Public Welfare.

The City of Birmingham Traffic and Engineering Department has approved the location
of the proposed shared driveway for the two houses. The owners were asked to move the
driveway to be directly across from Timberlane Drive so as to promote safety. Morningside

Drive is wide at this section and has curbs and a sidewalk. The use of which will not be
diminished by the proposed new houses.




ZONING BOARD OF ADJUSTMENT

CITY OF BIRMINGHAM
CASENO.: ZBA2017-00038 Redmont Park
APPLICANT: WILLIAM PERKINSON
OWNER: HENRY & MIRIAM LITTLE
SUBJECT: Variance to allow a 10 rear yard setback instead of the required 25ft setback pursuant to

Article VI, Title 1, Chapter 9, Section 4 and a variance to allow a 25ft front yard setback
instead of the required established setback of approximately 60f, in order to build two
new single family residences pursuant to Article V1, Title 1, Chapter 9. Section 4.

PREMISES: Located at 4184 HIGHLAND CIRCLE 35213: LOT [2-B RES PT REDMONT

HIGHLANDS 163/33; and situated on Parcel #: 012300324008015012, SE ' of Section
32, Township 17 S, Range 2 W

BE IT RESOLVED by the Zoning Board of Adjustment of the City of Birmingham, Alabama, that the
application of William Perkinson, applicant, representing Henry .and Miriam Little, owners for a variance to
allow a 10ft rear yard setback instead of the required 25ft setback pursuant to Article VI, Title 1, Chapter 9,
Section 4 and a variance to allow a 25ft front yard setback instead of the required established setback of
approximately 60ft, in order to build two new single family residences pursuvant to Article VI, Title 1, Chapter
9, Section 4. for property located at 4184 Highland Circle 35213 situated on Parcel #: 012300324008015012,
SE Y% of Section 32, Township 17 S, Range 2 W according to the Surveyor's Certificate or drawing
accompanying the application and marked, "RECEIVED JUNE 8, 2017," according to the Zoning Board of
Adjustment, Case No. ZBA2017-00038 be, and the same hereby is GRANTED subject to:

1. Review by the appropriate zoning inspector to insure compliance with the Board's decision.

2. Applicant must obtain a certificate of occupancy with the approval of this variance within two years
from the date of approval.

3. Provide written approval from Traffic Engineering of adequate ingress and egress for the dwelling units.

4. Submission to the Subdivision Committee to subdivide the current parcel into three (3) lots.

1, W. Thomas Magee, Technical Advisor to the Zoning Board of Adjustment of the City of Birmingham,
do hereby certify that the above is a true and correct copy of a Resolution duly adopted by the Zoning Board of

Adjustment of the City of Birmingham at its meeting of June 8, 2017, and as same appears of record in the
Official Minutes of said Board.

GIVEN UNDER MY HAND AND OFFICIAL SEAL of the Zoning Board of Adjustment of the City

of Birmingham, on this day, June 9, 2017

W. Thomas Magee
Chlef Planner
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SUB2017-00039 Redmont Park
Description: A request for approval of a final plat resurveying 1 fot into 3 lots called RESURVEY LOT
128 REDMONT HIGHLANDS
Applicant: WILLIAM PERKINSON
Owner: HENRY & MIRIAM LITTLE
Premises/Geographic: 4184 HIGHLANDS CIRCLE
Parcel Information: 012300324008015012
Property Zoned: R3 Single Family District
Proposed Use: Residential Single Family Attached

BE IT RESOLVED by the Subdivision Committee that the hereinabove described Final Plat is hereby APPROVED
subject to the applicant revising the Final Plat to show the location, width and purpose of any easements
recommended by the City Engineer and the following:

1) Completion of all requirements relative to Fire Department access and sufficient hydrant installation and
coverage

2) All sidewalks, driveways and curb cuts must be done in accordance with the guidelines set forth in Article S -
Design Standards of the City of Birmingham Subdivision Regulations.

STATE OF ALABAMA

JEFFERSON COUNTY &

I, W. Thomas Magee, Technical Advisor to the Birmingham Planning Commission, do hereby certify that the
above is a true and correct copy of a Resolution duly adopted by the Subdivision Committee of the

Birmingham Plannning Commission at its meeting held 6/14/2017 and the same appears of record in the
Official Minutes of said Committee.

GIVEN UNDER MY HAND AND OFFICAL SEAL of the Birmingham Planning Commission this day, June 16,

W. Thomas Magee
Chief Planner

Page 1 of 1 sub_res.mt




PARCEL ID: 012300324008015012

SOURCE: TAX ASSESOR RECORDS
DATE: Friday, August 21, 2020 1:00:21 PM

TAX YEAR: 2019

OWNER: LITTLE HENRY H JR (D) & LITTLE
ADDRESS: 4184 HIGHLANDS CIR
CITY/STATE: BIRMINGHAM AL

ZIP+4: 35213--2800

SITE ADDR: 4184 HIGHLANDS CIR
CITY/STATE: BHAM, AL
ZIP: 35213

LAND: $174,300.00
AREA: 8,276.83
SUBDIVISION INFORMATION:
NAME REDMONT HIGHLANDS LOT12B

BLDG: $0.00
ACRES: 0.19

BLOCK: LOT: 12B-

Section:

Land Slide Zones:

Historic Districts:

Commercial Revitalization District:
Fire District:

Flood Zones:

Tax Increment Financing District:
Neighborhoods:

Communities:

Council Districts:

Zoning Outline:

Demolition Quadrants:

Impaired Watersheds:

Strategic Opportunity Area:

RISE Focus Area:

Tax Delinquent Property:

EPA Superfund:

Opportunity Zones:

Judicial Boundaries:

32-17-2W o

Not in Land Slide Zones

Not in Historic Districts

Not in Commercial Revitalization District
Not in Fire District

Not in Flood Zones

Not in Tax Increment Financing District
Redmont Park (1403)

Red Mountain (14)

District - 3 (Councilor: Valerie A. Abbott)
R3

DEM Quadrant - 3

Impaired Watershed - Upper Shades Creek
Not in Strategic Opportunity Area

Not in RISE Focus Area

Not in Tax Delinquent Property

Not in EPA Superfund

Not in Opportunity Zones

JEFFERSON

information and may contain errors. All data should be verified with the official source. The City of Birmingham makes no warranty as to the accurac
of the data and assumes no responsibility for any errors. Data from the Tax Assessor's Office may not be available for all parcels.

Parcel mapping and description information is obtained from the Jefferson County Tax Assessor's Office. This site does not provide real-timj
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MARGARET W. GRUBB
4173 HIGHLANDS CIRCLE
BIRMINGHAM, AL 35213

mwgrubb@msn.com

H-205 591 8388 C- 2054229996

September 17, 2020

VIA EMAIL: Angelica.Moton@birminghamal.gov

City of Birmingham Zoning Board of Adjustment
c/o Angelica Moton, ZBA Planner

710 20%™ Street North, Room 220 City Hall
Birmingham, AL 35203

RE: Zoning Board of Adjustment Case #2020-00045
Public Hearing September 24, 2020 — 2:00PM

Gentlemen:

My name is Margaret Grubb and | along with my sister, Katherine G. Coleman, own
the property located at 4177 Highlands Circle which is adjacent to the property
requesting the variance, 4184 Highlands Circle. | wish to thank the Zoning Board of

Adjustment for the opportunity to present my position on the above referenced
Case #2020-00045.

As background, the Highlands Circle subdivision was created in 1988/89 by moving
a portion of Red Mountain down and bringing in landfill to create thirty-two (32)
single family residential lots. Only thirty-one (31) houses were built including mine
at 4173 Highlands Circle. My lot, 4177, was not a buildable lot and was left vacant
and where the storm drain was located to handle the water runoff from the street.
This water runoff is deposited at the bottom of the lot in an open drainage ditch
which flows behind my house at 4173 and the other houses on the southside of
Highlands Circle; many of which have had foundation work.

The undeveloped land at the bottom of 4184 Highlands Circle, the proposed
property to be developed, acts as an absorption point for all the water which
naturally flows down Highlands Circle not funneled thru the storm drain as well as
additional drainage coming from Red Mountain. If the variance for the property is
approved and the two houses allowed to be built this land will no longer be
available to absorb the water runoff and more water will flow onto my lots
compromising the landfill where | am located.

Furthermore, about 30%+ of my property was clear-cut without my permission
which | discovered when | had a sight line installed between 4177 and 4184 by
Weygand Surveyors on Wednesday, September 9, 2020. Weygand had originally



surveyed 4177 Highlands Circle in July 2017. The encroachment on my property
resulted in the loss of four trees which were cut down when the bottom of lot 4184

was cleared in 2017 after my survey was conducted. An aerial photograph of 4177
Highlands Circle is attached.

I do not think that enough consideration has been given by the city, the property
owners, Miriam & Henry Little, or Mr. Perkinson to the ramifications of the
drainage problems created by eliminating the undeveloped land located at the
bottom of 4184 Highlands Circle. This is evidenced by the lack of respect for the
natural bird sanctuary that was destroyed by clearing the land as well as the

damage to my property. Therefore, | respectively request the Zoning Board of
Adjustment to deny the variance change.

Yours truly,

Margaret W. Grubb
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9/18/2020

Variance Extension Request

ZBA2020-00045
of ZBA2017-00038

Respectfully Request the Variance Extension to be
Denied by the Zoning Board of Adjustments.

Kirk Epstein — Owner Unit 206 Morningside Circle

No Proper Notice Given

* The Condominium owners were not notified of the ZBA2017-
00038 Hearing in 2017. According to the City of Birmingham
City Code, and the Zoning Board of Adjustment Enabling
Legislation, the adjacent landowners must be properly
notified of variance hearings, which we were not.

* The Condominium Owners were not notified or aware of the
Redmont Park Neighborhood meeting where ZBA2017-
00038 and/or ZBA2020-00045 were presented in order to
object to the variance request.




9/18/2020

Survey Provided with 20’ Sanitary Sewer
Easement and Stormwater Easements.

Stormwater Concerns
Stormwater Management

* The previous survey had on record several Stormwater Easements. The survey
provided to the ZBA also has Stormwater Easements. However, the submitted Site

Plan provided does not indicate the Stormwater Easements, or the Stormwater
Infrastructure.

« Contrary to information provided in the previous ZBA Meeting held 9/10/2020, the
Site Plan or changes to the Stormwater Easement, the Stormwater Culvert, the
Stormwater Pipe, or changes to the topography of the soil or movement of surface
water were not approved of by the Jefferson County Environmental Services.

* Stormwater Easements and infrastructure are under the purview of the City of
Birmingham Stormwater Management.

* The City of Birmingham Stormwater Management did not review the resurvey or
the proposed site plan of ZBA2017-00038 or of ZBA2020-00045.




9/18/2020

The proposed Site Plan does not note the Stormwater Easements, the
Stormwater Culvert or the Stormwater Pipe, and the Site Plan has not
been reviewed by the City of Birmingham Stormwater Management.
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Stormwater Line and Dedicated Easement in
footprint of proposed home construction.




9/18/2020

Stormwater Culvert and Dedicated Easement in footprint of proposed
home construction.

The proposed Site Plan has a 15’ Sanitary Sewer Easement. However, the
actual Sanitary Sewer Easement is 20". According to Jefferson County
Environmental Services, the Site Plan as presented is no longer valid.
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9/18/2021

The Proposed Permeable to Impermeable Surface Water Ratio at
approximately 50% +/- will be Unacceptable and may cause water to
buildup behind the retention wall or flow into the condominiums causing
damage and unsafe conditions.

Condominium Retention Wall Concerns

¥ X




9/18/202

The subject property and an adjacent lot (the Grubb’s) appear tohave
been clear-cut and excavated sometime between 2016 and 2018.
The City of Birmingham Stormwater Management does not have a record
of reviewing a Permit for this action.

2016 2018

tlornngsice Cr

Rust Red Stained Discoloration to the Condominium Retaining Wall caused
by sediment runoff after the trees and vegetation had been clear-cut and
the soil exposed to rains emanating from the adjacent lots.




9/18/2020

The Stormwater Sewer Line is between
approximately 15 and 18 feet from the
Condominium Retaining Wall. The Condominium
Retaining wall supports the soil of the proposed
building sites and the condominium wall has stress
fractures and cracks. It is an unfair burden on the
condominium to supply a wall that supports the

Variance Requestor’s residential project that may
cause the retention wall to fail.

Small Sample of the Multiple Stress Cracks in the Condominium Retention Wall. Disturbing
the soil and increased water pressure behind the Retention Wall may cause the wall to fail.




9/18/2020

Unfair Increased Noise, decreased Privacy and decreased Property Values to the
Condominium Owners due to the high elevation of the site with the requested
close variance cause the sound to carry farther and louder. There will be no quiet

privacy enjoyed by the condominium owners.

For the Reasons stated within this
presentation, | humbly request the Variance
Extension Request to be Denied by the Zoning
Board of Adjustments.

Respectfully,
Kirk Epstein




William Perkinson

for Mr. & Mrs. Henry Little

4184 Highlands Circle
Birmingham, Al 35213

Dear Ms. Moton,

10/07/2020

| am the Applicant for this variance on behalf of the owners, Henry and Miriam Little.

They are requesting a variance on two lots for a front setback of 25 feet off Morningside Drive
and a rear setback of 10 feet.

I am writing to address the power-point submitted by Mr. Kirk Epstein of the
Morningside Condominium. | am specifically addressing slides 3 — 11.

Slide #3

#4-#5

#6

#7

#38-#9

#10

#11

The retaining wall, according to Mr. Epstein’s numbers, is 5 to 8 feet off
of the property line,

The proposed site plan was presented to Mr. Mixon with Jefferson
County Environmental Services. He advised us on the driveway and the
location of the property line between the two houses and the location of
the driveway. He approved the driveway being over the sanitary sewer
because the sewer is buried more than 12 feet deep.

The storm water runoff plan was submitted to Michael Eddington with
the City of Birmingham. He approved the new water runoff plan which
reduced the size of the storm water easement and replaced the open
ditch with concrete pipe.

The red line does not accurately represent the location of the storm
water easement or the pipe. The houses will not be built on the storm
water pipe. The City of Birmingham approved the 10-foot water runoff
easement across the rear of the property. The concrete pipe will be
buried in the 10-foot easement.

According to Mr. Epstein, the retaining wall is 5 to 8 feet off of the
property line. The storm water pipe will be buried 8 to 10 feet off the
retaining wall. The proposed new homes will be built 15 to 18 feet off of
the retaining wall. This should not add undue pressure to the wall.

The existing water runoff is in an open ditch the transects the property.
This slide shows the existing ditch and the concrete culvert that catches
the runoff. The ditch will be eliminated and the concrete culvert will be
relocated. This has been approved by the City of Birmingham.

The storm water runoff will not be contained in a 36” concrete pipe.- This
should not affect the hydrostatic pressure behind the retaining wall.

The proposed houses will add to the real estate values in the area. The
two +/- $700,000 houses will only increase the comparable real estate
values along Morningside Drive. This is typical residential construction
that will take approximately 12 to 14 months to complete. There will be
usual and customary construction noises only during normal working
hours.

Thank you for your time and consideration of our variance request.

Sincerely,

William Perkinson 205.365.9249



To:  The City of Birmingham Zoning Board of Adjustment
Re: Obposltion to Requested Varlance ZBA Matter# 2020-00045

Dear Sir or Madam:

The undersigned represent the individual condominium owners of the Momingside
Condominiums located on Momingside Circle.

We hereby oppose the proposed variance requested In the matter before the ZBA, matter #2020-
0045, which Involves property adjacent to our homes and Is seeking a variance on the required
setbacks to the rear and front property lines on the adjacent property (the "Variance™.

We do not consider the requested Variance to be compatible with our propetty, the existing
neighborhood and community preferences. In short, the requested Varlance. falla to promote the
public health, safety, morals, convenlence, order, prosperity, and general welfare of the
community as required by Alabama law and the legal standards for granting variances set forth
in the City of Birmingham's Zoning Qrdinance do not exist In thls matter.

Accordingly, we respactfully request that the ZBA deny the Variancs In matter #2020-00045 set

for hearing on September 24, 2020 and further request an opportunity to speak and be heard at
such hearing.

Very Truly Yours



!
-

Signature

Kn ten PE eree

Printed Name N )
Qo4 poraing Gia ficele

Address R i .\Smm, RL 35213

LA TOANA LA
Slgnatire

g&llm \oh Ney”

Printed Nayhe '

3ok aning (el ¢

Address ) .
5217
&
/:\l}l/’,‘ T p \MC,— Lot
Signature \
— [ ‘. ) - /o
amit. | esclin
Printed Name
SC h AT R
e 73352 7

S\LD/\\ o 5 L\Aw] LMo
Signature

S HelA S Cetmn
Printed Name

105 Mornngside (irele

Addressh

Biommaham - 2512 -

Signature

‘\\)1 y=e | =

Printed Name

<y S gLty
Address

J&M,\M Sfjtﬂ é{f\ Rl

J/@J&Z %ZJ/ZWV

Signature

Waon RS toun

Printed Name

3 OJ)L/}r N f‘(\/G‘S (D& (l.f‘f%"
Address 35213

Fs TN 4 P

Signature
Prirﬁgde:m:'f \'dv/\{“—[n ?‘.—’L
Address ;;u ;
9. ;;. &iizpﬁﬂ-fa. }K(L&L/fm U%j
ignature

RATh)een LOaYKS

Printed Name

208 Mowingsdy (g
Address BIA/ 5




Sign
\/\/g/“r VNE  fornER
Prlnte.{d Name
27 %r’ﬂlnqq, r e
Address 'f"c; /Q/

Plrsrm Gl BE /3
e TH X

Slgnamre

| T T ko
//i (-J-’,"“) % C\)L\_)Ql o | r g e
Printe&Name

i /‘?j_)pmrz/?(' o (\/1" C/
Address

Naren/ j ‘phama

Signatur

Nanwy Step h ens
Printed Name '

02 MWM %('md&/

Address

C \m 90- A al,

Sigfature

\J an
Printed Name

i o U\! nd

Address

QDE) \\‘\brh.\(\(\'&»l cbe, C( (\C/l &
)

(/Wu" 3 Cﬁﬁ%

Signaturé

M’_T’FT?/IQ !Z—’ C, (/;( Vo AnC

Pfg}lgd ga”’}% a5 50K LR

@ b(bﬂ. }’7'4:'} _Jsﬁ.aj\ﬁ/lgl.
[l

f/m %/ Lo din s

Slgn/dture
/ Sane H@md A=l

Printed N

/0 ?7/CUZ#LW1/@Q/Z¢ /M(’/

Address / / % e /-, w7

d_s-.m...*._ &L)\,h—q

Signature \

[ ;\‘"U\\T\ *\)Q\l\—-\oug

F‘nnted Name

LQ\}L\ (\S\Q;viﬂb C~ Q&.Q

Address

Qs Prcke

Signdture

Jean Rich

Printed Name

A01 Morningside Ciccle
Address "B".,.M-;Jn 3ham/ AL 352\




LW? Ou’c‘qq;zﬂ;{ /}7 V'(',/u/:,ég(d ")

Signature”

MARTORE Wi latns

Printed Name
203 NN NG-S) DE C\RCLE
eSS [ L 2

Signatfire

B Makings

Printdd Name

200 MOrn udidd Llrdde

Address

Pirmingraim Y323
i %ewm i/ WW

Signatu

Susan Jff [errore

Pri?ted Name ' ; c

320 /VLJ ’7’7/}(4— i QIQ /[//ﬂé@
g2/

A/%re‘szfzﬂ.? /4‘ Q/— 252/

Signature

Printed Name

Address

Signature

Printed Name

Address

Signature

Printed Name

Address

Signature

Printed Name

Address

Signature

Printed Name

Address



MORNINGSIDE CONDOMINIUM ASSOCIATION MEMORANDUM IN OPPOSITION TO REQUEST FOR
VARIANCE BEFORE BIRMINGHAM ZONING BOARD OF ADJUSTMENT CASE #2020-00045

TO: Calvin Abrams
Angelica Moton
Morris Newman
Gary Nash
Lenus Perkins
Henry Penick

Robert Littleton

INTRODUCTION:

The Morningside Condominium Association ("Morningside") submits this Memorandum opposing the
petition for a variance before the Birmingham Zoning Board of Adjustment ("ZBA") in case #2020-00045
(the "Varlance Request") and requests that the ZBA deny the Variance Request based upon the facts and
information contained herein. This Memorandum is supported by a separate Petition of the individual
Morningside Condominium owners also opposing the Variance Request.

FACTS:

Morningside Condominiums is a condominium complex located at 100 Morningside Circle in
Birmingham, Al. The Morningside Condominiums and its parking lot are located directly adjacent to the
property subject to the Variance Request (the "Property”). In the Variance Request, the Property at
issue is elevated well above the Morningside Candominium's property (per the submission of the
applicant to the ZBA, the elevation change down the Property to the proposed building sits is 39 feet)
which Is typical of the topography [n this area. Because of this slope between the 2 properties, there is
an approximate 15 foot retaining wall between the 2 properties in order to protect the Morningside
Condominlums' property from damaging water, mud and debris runoff (per the submission of the

applicant to the ZBA, the proposed build site is 20 feet above the Morningside Condominium's parking
lot).

The Variance Request provides that the current landowner sub-divided the Property into 3 new lots in
2017 and the applicant desires to build 2 residential homes on lots 12B-2 and 12B-3 and requests that 2
variances be granted, one to reduce the set- back line from 25 feet to 10 feet on the property line

adjacent to the Morningside Condominiums and a second variance to reduce the set-back from 60 feet
to 25 feet on the property line adjacent to Morningside Drive.



Morningside opposes the Varlance Request for the following reasons:

1. The applicant' cannot establish the elements necessary undar Alabama law and the
Birmingham Zoning Ordinance to receive a varlance;

2. The site plan showing the proposed homes submitted by the applicant as part of his Variance
Request is defective in that the proposed development would encroach ori the sanitary sewer
easement and the storm water easement located on the Property; and

3. Granting the Variance Request would violate the Réstrictive Covenants governing the
Property.

Each of these reason are discussed in more detail below.

LEGAL ARGUMENT ESTABLISHING THAT THE VARIANCE REQUEST IS DUE TO BE DENIED:

A. THE APPLICANT CANNOT MEET THE REQUIREMENTS FOR A VARIANCE TO BE ISSUED

The Birmingham Zoning Ordinance requires strict application of zoning laws so the existing set-
back lines are required to be enforced and not altered unless the applicant requesting a variance can
show that such varlance is not contrary to the public interest, will cause the applicant unnecessary

hardship and the applicant can affirmatively prove that EACH of the following 6 requirements (the
"Varlance Requirements") are satisfied: '

1. The Physical Characteristics of the Property- The exceptional narrowness, shallowness or shape of a
specific piece of property, exceptional topographic condition, or other extraordinary and exceptional
condition of such property would result in peculiar and exceptional practical difficulties to, or
exceptional-or undue hardship upon the owner of such property upon the strict application of any
regulation enacted by the ardinance codified in this Ordinance;

2. Unique Characteristics- The specific conditions cited are unique to the subject property and generally
not prevalent to other properties in the general area, that the granting of the application is necessary

for the preservation and enjoyment of a property right, and not merely to serve as a convenlence to the
applicant;

3. Hardship Not Self-Imposed- the alleged difficulty or hardship has not been created by the previous
actions of any persan having an interest in the property;

4. financlal Gain Not Only Basis- Financial gain is not the sole basis for granting the variance;

5. No injury to Neighboring Property- The granting of the variance will not be injurious to other property
or improvements in the area, impair an adequate supply of light and air to adjacent property, or
substantially diminish or impair property values with the area; and



6. No Harm to Public Welfare- The granting of the variance will not be detrimental to the public welfare,
increase the cangestion in public streets, or Increase the danger of fire, or imperil the public safety, orin
any other respect impair the health, safety, comfort, morals, or general welfare of the inhabitants of the
city of Birmingham, and will not substantially impair the intent and purpose of this Ordinance.

The applicant for the Variance Request states that the variance is needed due to the configuration of the
lots making up the Praperty and due to a sanitary sewer easement (the "Easement”) running through
the applicable property. Specifically, the applicant states:

"There is a 20-foot-wide sanitary sewer easement running through the property. Because of this
easement; the build site must be pushed far back on the lot. "

August 6, 2020 Submission of Witliam Perkinson

The fact is'that the applicant for the Variance Request simply cannot prove ANY of the required Varlance
Requirements necessary to justify the Variance Request, much less ALL of the Variance Requirements
required by law and as such, the ZBA should deny the Variance Request.

Each of the required elements are discussed individually.

1. The Physical Characteristics of the Property — In applicant's submission addressing the elements for
the Variance Request, the applicant states that the slope of the lots and the shape of the lots

compromising the Praperty being “irragularly shaped" satisfy this first element. The applicant is simply
wrong and does not tell the full story in his application.

It was the current landowner that sub-divided the Property in 2017 into what the applicant describes as
“irregularly shaped™ lots, That is, the current landowner caused and created the shape of the lots
before the ZBA. As for the slope of the Property, driving through the area clearly shows that the
Property is comparable to the properties in the surrounding area,

Notwithstanding the fact that the current landowner created the lots at issue, the applicant also claims
that it is not just the physical characteristic of the property that Is the issue. Rather, applicant also
contends that one of the reasons he has submitted the Variance Request is because of the Easement
that runs through the Property, the fact that the Property over the Easement cannot be developed and
that this Easement requires the applicant to move the proposed development closer to the property line
adjacent to the Morningside Condominium and over the existing set-back,

However, the Easement Is not a physical characteristic of the Property but rather, an encumbrance that
the owner of the Property agreed be placed on the Property and which the current owner bought
subject to and with knowledge of its location. In fact, when the current landowner subdivided the
Propetty in 2017, they appear ta have actually increased the Easement from 15 to 20 feet.

Because the current landowner created the physical characteristics of the Property; created the existing
20 foot Easement and the Easement is NOT a physical characteristic of the Property, the applicant
cannot establish this first Variance Requirement,



Additionally, the applicant has several other options rather than obtaining a variance to reduce the set-
back requirements, namely:

a. The applicant could just reconfigure his proposed development so as to have only 1 residence

on the Property or reduce the size of the 2 residences so as to comply with the existing set-back
requirements; or

b. The applicant could pay to have the Easement relocated to run along the Propetty line as
opposed to its current location which is through the middle of the Property.

2. Unigue Characteristics Not Found in Properties in Other Areas ~ Contrary to applicant'sassertionin its
submission to the ZBA, the topography of the Property is comparable to the properties in the
surrounding area, that is, the properties in the surrounding area also have slopes and varying elevations.
In short, the Property is not unique from other properties in the area. Again, the applicant tries to
equate the Easement with a property characteristic to satisfy this uniqueness element. As stated
previously, the Easement is an encumbrance and not a property characteristic. Moreover, itisan
encumbrance that was self-imposed by the owner of the Property and accepted by the current owner of
the Property when it purchased the Property and subsequently sub-divided the Property. Because the
Property is not unique, the applicant cannot establish this second Variance Requirement

3. Hardship not Self-Imposed - The applicant, in his submission, lists the Easement as the hardship in an
attempt to satisfy this element. What is telling is that the applicant does not address whether this

hardship was self-imposed, and with good reason. This specific requirement provides that the hardship
cannot have "... been created by the previous actions of any person having an interest in the property".

As stated previously, the current owner of the Property created the shapes of the lots in question
through its sub-division in 2017. This sub-division plat also dedicated the 20 foot Easement atissue. Itis
clear that the alleged hardship was created by, and agreed to, by the owner of the Property, clearly
someone with an "interest in the Property”. Because the shape of the lots and the Easement, l.e. the
hardship, was clearly caused by the owner of the Property, the applicant cannot satisfy this third
Variance Requirement. To hold otherwise would allow a property owner to encumber his/her own
property and then come before this ZBA claiming it as a hardship justifying a variance request.

4. Financial Gain Not The Only Basis - The applicant has submitted the Variance Request in order to
build a residential structure on the 2 lots comprising the Property. The applicant in his submission
attempts to establish that this development is not for financial gain by stating that the current
landowners, a husband and wife, are 81 and 78, respectively, and that they want to bulld a new home to
better accommodate the husband's handicap and both of their age related needs. However, this
explanation by the applicant falls short for several reasons and does not satisfy this requirement.

3. These owners [ive in @ house on a SEPARATE lot already which they could renovate to address
their needs;

b. There Is not 1 house proposed but 2 new homes. How does the existence of 2 new homes
address a handicap and age related needs of this husband and wife?



¢. The Conceptual Design submitted by the applicant in support of the Variance Request shows
what appears to be a front elevation of a 2 story or a story and a half design for both houses. A design

other than 1 story Is clearly not in mind with a proposed homeowner facing a handicap and age related
needs.

It is clear that the proposed development of the 2 lots making up the Property is not to address the
landowners handicap and age related needs. Rather the proposed development is to sale the 2 homes
on the open market, clearly for a Financial Gain and totally unrelated to the landowners needs. As such,
the applicant fails to meet his burden and cannot establish this fourth Variance Requirement.

S. No Injury to Neighborling Property- The applicant in his Variance Request states that granting this
Variance Request "willin no way impair the use or enjoyment of any neighboring property." First, the
applicable standard is not whether it will impalr the use of the neighboring property, but rather,
whether it would cause injury to other property in the area. Granting this VVariance Request will clearly
cause injury to the Morningside Condominiums located adjacent to the Property.

When thevariance request was approved in 2017 (without notice provided to Morningside as required
for approval to be valid), the applicant cleared out some tress and underbrush from the Propetty. Just
these actlons alone caused additional water runoff, flooding and mud and debris to flow over the
retaining wall onto the Morningside Condominium parking lot. Imagine the results from the full
developmént as proposed by the applicant. Granting this Variance Request by reducing the building set-
back from ‘25 feet to 10 feet will remove 15 feet of protective ground cover and vegetation that is
necessary to absorb water and debris runoff in order to protect the Morningside Condominiums
property. Without this natural 25 foot buffer, the water, mud and debris runoff will be changed from its

normal pattern and flow to an increase in velocity and amounts right onto the Morningside
Condominium property.

Additionally, there Is a real concern on the status of the viability of the retaining wall as it currently
stands if the Variance Request is granted. The retaining wall already has signs of cracking resulting from
the stress of the Property. The proposed development with the Variance Request would only serve to
put additional stress on the retalning wall.

The applicant has not submitted any reports addressing how the applicant would handle the increased
runoff caused by his proposed development anto the Morningside Condominiums property nor the total
impact of the additional stress placed on the existing retaining wall and what actions the applicant
would take to ensure the retaining wall would be reinforced to ensure it could handle this additional
development. The applicant's limited actions in 2017 caused damage to the Morningside

Condominiums property. The full development proposed by the applicant would cause the Morningside
Condominium owners to sustain even greater damages.

Because granting the Variance Request will cause injury to a Neighboring Property, the applicant cannot
establish this fifth Variance Requirement.

6. No Harmito the Public Welfare- Asshown in requirement 5 above, granting the Variance Request
would cause injury to a Neighboring Property. When this additional run-off of water, mud and debris is
directed onto the Moringside Condominium property it will eventually be directed elsewhere eithet to




other adjacent properties or into facilities that may not be equipped to handle the additional runoff.
This clearly is against and likely to cause harm to the Public Welfare.

Because granting the Variance Request would cause harm to the Public Welfare, the applicant cannot
establish this sixth Variance Requirement.

B. THE APPLICANT'S SITE PLAN 1S DEFECTIVE

The Variance Request is also due to be denied because the proposed development
submitted by Applicant is defective in that the proposed homes would still encroach upon the Easement
even with the Variance Request granted and would also encroach on & Storm Water Easement running
through the Property. Attached hereto as Exhibit "A" is a subdivision plat filed by the current landowner
and recorded on July 5, 2017 in the probate records of Jefferson County, Alabama (the "Plat") showing
the location and width of each these 2 easements on the Property.

1. Encroachment onto the Easement- The site plan showing the proposed homes on lots
128-2 and 128-3 submitted to the ZBA shows the Easement as a 15 foot sanitary sewer easement with
the Easement line abutting against the proposed home on Lot 128-2, As shown on the Plat, the

Easement is actually 20 feet, not 15 feet, so the home proposed on Lot 12B-2 would encroach onto the
Easement by several feet.

2. Encroachment onto Storm Water Easement- As shown on the Plat, there currently
exists a Storm Water Easement running along the property line with the Morningside Condominiums to
Morningside Drive. This Storm Water Easement ranges from 16.58-18.05 feat in width from this
property line. The applicant falls to show the location of this Storm Water Easement on his site plan
showing the proposed homes on lots 12B-2 and 128-3. Because the applicant seeks to have these
homes 10 feet from the property fine, both of these homes would encroach onto the Storm Water
Easement by 6.5 feet in some locations and potentially up to 8 feet in certain locations.

The site plan submitted by applicant is defective due to the proposed homes encroaching upon not only
the Easement but the Storm Water Easement as well. Granting the Variance Request would actually
serve to create these encroachments, and as such, this Varlance Request is due to be denled,

C. GRANTING THE VARIANCE REQUEST WOULD VIQLATE RESTRICTIVE COVENANTS
APPLICABLE TO THE PROPERTY

There are certain Restrictive Covenants recorded in Real Volume 3332 Page 614 in the Probate Records
of Jefferson County, Alabama (the "Covenants"), a copy of which is attached hereto as Exhibit "B". The
Covenants provide that it covers the property set forth in Map Book 152 Page 60 in the Probate Records
of Jefferson County, Alabama (the "Map"), a copy of which is attached hereto as Exhibit "C". The Map

shows the Property subject to the Variance Request as Lot 13. The Map further shows a total of 32 lots
making up the subdivision.




Granting the:applicants Variance Request would violate the Covenants governing the Property for
several reasons.

1. Ingress and egress from Morningside Drive is not permitted under the Covenants- one
of the requirements imposed by the ZBA for granting the Variance Request is for the applicant to
provide written approval of ingress and egress for the dwelling units. Applicant attempts to satisfy this
requirement by showing on the Plat a driveway to Lot 12B-2 and to Lot 12B-3 from Morningside Drive.
This access from Morningside Drive violates the specific restrictions in the Covenants.

Section 2 of the Covenants provides, in pertinent part, as follows:

"INGRESS AND EGRESS RESTRICTION. There shall be permitted no ingress and egress to and from any lot
directly from Morningside Drive. No lot which borders Morningside Drive shall be improved with any
driveways or other means of access to or from any such lot directly from Morningside Drive."

The applicants submitted site plan and plat showing access to the proposed development from
Morningside Drive violates the express terms of the Covenants and is not permitted.

2. The applicants subdivision of the Property into lots 128-1, 128-2 and 12B-3 violated
the Covenants- The Property is shown on the Map as one of the 32 lots. (tis clear that the Property was
subdivided into 3 separate lots in 2017. It appears that this subdivision was done without reviewing the
Covenants as'this subdivision appears to violate the explicit terms of the Covenants and was not proper.

Section 4 of the Cavenants provides, in pertinent part, as follows:
"SUBDIVISION. The property may never be subdivided into more than 32 individual single family lots. "

Before the applicant's subdivision of the Property, the Map shows that there were already 32 lots
included in the subdivision. By subdividing the Property from 1 to 3 lots, it appears that the applicant
increased the number of lots in the subdivision above the 32 cap in violation of the Covenants, a
violation that appears to continue today.

The ZBA cannot grant the Variance Request without promoting the violation of the Covenants by the
applicant. In fact, the applicant appears to be in violation of the Covenants today due to his prior

subdivision, and if this is in fact true, then the subdivision needs to be reversed and the Property
subdivided back into one lot.

CONCLUSION:

The ZBA should deny the Variance Request set forth in Case #2020-00045. A variance is.only to be given
in unique circumstances and an applicant requesting the variance must establish EACH OF THE 6
REQUIREMENTS set forth in the Birmingham Zoning Ordinance. The unique circumstance simply do not
exist to grant the Variance Requested and in fact, the applicant cannot establish ANY of the
Requirements for a variance in the Birmingham Zoning Ordinance. Moreover, the site plan submitted by
the applicant is defective and granting the Variance Request would only serve to allow the petitioner's



development to encroach onto recorded easements located on the Property. Finally, granting the
Variance Request would only allow the applicant to violate the Covenants governing the Property.

Based on the forgoing, Morningside respectfully requests that the Variance Request set forth in Case
#2020-00045 BE DENIED.
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STATR OF ALABAMA )
JRPPRRION COUNTY ]

V RBSTRICTIVE COVENANIE

Thir Deolaratlon of Restriative Covanarits {8 made end entered
into on this the 12th day of Febeuary, 1888 by Redmont Bstates Group, &
Joint vonturo, hareinafter referred to as "Daalarant'.

WITNBYSETH:

Dsolerant 12 the ownor of all lotz In Redmont Highlands, the
map or plat of which i racorded In Map Book 182 at page 80 In the Office of
the Judge ol Probsta of Jofferson Counly, Alabama. BHald property moy
somaotimas herealter ba referred to ns the "groporty®. Deolarant has
daterminod to Impeso sortaln covenants amd conditions upon the property
which ghall be hinding upon the property and any lots fntn which the
prepecty might be subdlvided (the “lote™) und the mibsnquent ownars and
ocoupants thereof, The purposs of this inatrument Is ta moro partiaularly

sct forth sal@ oovenants.

Now, thereforo, Daclnrnnt haraby covenants and dualaras that
the propetty shall from henceforth be subject to the declarations, cove-

nonts, restriotions and conditions as followne

1. DETACHRD RESIDENTIAL UBE. Rach Jot lecated
within the peoperty shull bo rostrioted to dstnahad single famlly resldential
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uge. No lot or aombinatlon of 1518 may be used Lor townhouras, oondomin-

lumg, ot other forms of attaoltad dwallings.

2, INGRUES AND EQRESS RUSTRIGTION, There sholl ho
pormittad no ingress nnd egress to and from any lot direatly fram Morming=
glda Drive. N6 lot wiieh borders Momingsida Drlva:-shall bo {mproved with
any Jrlvawnys ar other meanz of aaeass 40 or from any such lot directly
trom Morningslds Dilve, Ne potion of the propeety o any lot losated
within the property may be uzed In nay marmer which wonld permit {ngrasa
to ar agroay from that aertaln paradl of Jand which folne the property on the
western boundary of the propertty.

. 3.  BOUEFIBR AREAS. RBaoh lot which bordars Morningsida
Delve shtll be subjeot to & ten {10) foot wida wndinturbed bulfer area oross
any guch lot elong its common boutdary lne with Morningside Drive whiteh
shall bo 11 eddition to the aren Included in the rlght-of-way for Morningetde
Defve, Bald ten (10) foot butfar aren may bo Impraved with utlltties but may
not be graded or otharwise disturbed or Improved with any steustures and
sholl be planted, to the extent to which the terraln and topegrophy ol sald
butfor arca Wil pormit, with n stand of ping tross for the purpose of
praviding an ndditional isel buflar of the view of the Morningslda Drive to
nny mich lot. The ten (10} foe! buffsr aceas atong Morningride Driva as
Oesgefbed In thte pneagraph shall ba fntlally pinnted wllh a total of
appradmntaly 900 pine tress. Trovlded, Dedlarant shall ba entitled to
construst within snfd buffer aren, on tha tivn Jots which are laeated at tha

Interseation of Morningsids Driva and’ Righland Olrels, deoorative entrance
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matdcers, Thers ehall be malntatnad en undisturbed ten (10) foot wida butfer
area olong the moat northerly boundary Iine of the property, There shell
% be maintalned a fiftaan (15) oot wide undiaturbed bufler area along the
‘wayterly boimdery line of ths property,

4 SUBDIVISION, Tho property may naver be subdlvided
fnto more thon 32 Indlotdual nlngle famity Jots, The loeation of Uie streats

and lots to be Included in wuoh subdivision shall be on approved by the

DS Subdivisten Committes of the Blemingham Planning Commisston and may
» nat he dltered except that tho oxsat Joeation of the lines betwaen adjeintng
1lots may be changed as might b b of the topography
o2 the Iand (subjeat to thy approval of aald Committee) and that nny two or

more lots may be oombined to arcate a fowor number of Javger Lo In tho
ovent the topogenphy of the property zo requiren (subjeat to the approval of

sntd Committeo),

" B ARCHITBOTURAL CONTMOL GOMMITTEBE. Dsclar-
ant hareby cstablishas an Arohitentiral Gentrol Committea (horelnaftor the 4

"Committee'). The Committee ghall he Initlally componed of at least flva
membarx aach of whom shnll be appointad by the Doolarant, Tho membar-
ship of the Committes shall be eontrolled by the Declarant unthl tha b
i oxpleation of ono {1} year atter the dats on whiah Deolaraat hos conveyed
il of the lots, Untll rald tima, any mamher-of the Committee (oxzept the
momber daslghated by the Redmont nefphhorhood pursvant to the provistons
of this parageaph) may ba removed and roplaced at tha disaratlan of tho >
Deolerant, Bubsoquont to sntd tima, the rmemborshlp of tha Gommittee shall
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be determincd by the owners of n majorlty of tho lots« Provided