ZONING BOARD OF ADJUSTMENT
Meeting Date: November 18, 2021
Time: 2:00 P.M.
Pre-Meeting: 1:00 P.M.

Place: City Council Chambers

ZBA2021-00045 Belview Heights Neighborhood

Request:

Variance to allow an accessory structure in the front yard instead of the required rear and side
yard. A variance to allow parking in the front yard instead of the driveway providing
continuous access to a parking space in a side or rear yard or driveways must provide
continuous access to a garage within house or an attached carport that is built of similar
materials to the main structure. A variance from the parking space not being in the side yard
or extending 18 feet beyond front edge of house. A variance to allow a driveway more than 20
feet instead driveways shall be no more than 12 feet wide at the right-of-way; except for
driveways providing access to two-car garages, in which case, said driveway shall be no wider

than 20 feet.

Applicant:
Sarah Grisworld

Location:

5405 Court I, Birmingham AL 35208

Parcel #013000124022002000

SE of Section 12, Township 18 S, Range 4 W

Applicant’s Proposal:
The applicant is proposing a gazebo and an extended driveway.

Staff Analysis:

The subject property is currently zoned D-3 (Single Family District). The subject property is
surrounded by parcels zoned D-3 (Single Family District). The property is not located in the
flood plain area nor any design review district. There is an existing illegal parking on the
property. The applicant is proposing to extend the parking pad to create a drive way off of 54m
St. Staff has worked the applicant to come up with a solution that we can recommend; however,
it was unsuccessful due to the conditions of the alley. The applicant did provide staff with
photos of the alley and case information regarding clearly the alley below:

At this time, removing trees and cleaning the alley would be to costly for us to considered this
option any further. However, I did call the Public Works Department and received two case
number listed below for assistance with the alley: 1. case number 2100030269 (cleaning up
alley) and case number 2100030270 (removal of trees). I was informed that these department
have a back log and no estimated time of when they could be assigned.



City Engineer’s Recommendation: 1 would recommend a 12’ driveway from 54th street to
connect the existing drive on Court I, with no additional curb cut width allowed on Court L.
The applicant could also remove the existing curb cut and driveway on the Court T side and
make a new driveway that would better align with the side of the house.

Per the zoning ordinance:

Section 11. Residential Driveways.
A. All driveways, maneuvering areas, and parking spaces must be a suitable hard surface or

pervious surface (see Chapter 5, Section 7, C.2) as approved by the City Engineer.

B. Driveways must provide continuous access to a parking space in a side or rear yard or
driveways must provide continuous access to a garage within house or an attached carport
that is built of similar materials to the main structure.

C. Parking spaces in side yard must extend 18 feet beyond front edge of house.
D. Parking spaces in side yard must also be at least 18 feet by nine feet.

E. Maneuvering areas in front yards shall be limited to 20 percent of the required front yard,
including hammer-heads and circular drives, and must connect to an existing driveway
providing continuous access to a parking space in the side or rear yard or a garvage within

the structure.

F. All maneuvering areas, including hammer-heads, and circular drives shall be considered
parking spaces and shall count towards the maximum parking after a 100 percent increase
has been applied to the maximum parking requirement for residential uses. Driveways
providing access to legal parking spaces shall not be counted as parking, provided that the
driveway is designed to follow the shortest possible route to said legal parking spaces.

G. Driveways shall be no more than 12 feet wide at the right-of-way, except for driveways
providing access to two-car garages, in which case, said driveway shall be no wider than 20

feet.

Neighborhood Recommendation:
The Belview Heights Association voted to support the request.

Staff’s Recommendation to ZBA:
Staff believes the applicant has not provided evidence to support the variance request based
upon the applicant not meeting the six variance standards, staff believes the variance request

has merit for denial and should be DENIED.



PARCEL ID: 013000124022002000

SOURCE: TAX ASSESOR RECORDS
DATE: Monday, August 23, 202110:23:17 AM

TAX YEAR: 20719

OWNER: GRISWOLD WILLIE B JR &
ADDRESS: 5405 COURT |
CITY/STATE: BIRMINGHAM AL
ZIP+4: 35208--3026

SITE ADDR: 5405 COURT |
CITY/STATE: BIRMINGHAM, AL
ZIP: 35208

LAND: $12,700.00 BLDG: $82,700.00 OTHER: $0.00
AREA: 5,548.78 ACRES: 0.13
SUBDIVISION INFORMATION:

BLOCK: 28 LOT:

NAME MONTE SANO
: Section:
Land Slide Zones:
Historic Districts:
Commercial Revitalization District;
Fire District:

Flood Zones:

Tax Increment Financing District:
Neighborhoods:

Communities:

Council Districts:

Zoning Outline:

Demolition Quadrants:

Impaired Watersheds:

Strategic Opportunity Area:

RISE Focus Area:

Tax Delinquent Property:

EPA Superfund:

Opportunity Zones:

Judicial Boundaries:

12-18-4W

Not in Land Slide Zones

Not in Historic Districts

Not in Commercial Revitalization District
Not in Fire District

Not in Flood Zones

Not in Tax Increment Financing District
Belview Hghts (201)

Five Points West (2)

District - 8 (Councilor: Steven W. Hoyt)
D3

DEM Quadrant - 2

Not in Impaired Watersheds

Not in Strategic Opportunity Area

In RISE Focus Area

Not in Tax Delinquent Property

Not in EPA Superfund

Not in Opportunity Zones

JEFFERSON

Parcel mapping and description information is obtained from the Jefferson County Tax Assessor's Office. This site does not provide real-time
information and may contain errors. All data should be verified with the official source. The City of Birmingham makes no warranty as to the accurac

of the data and assumes no responsibility for any errors. Data from the Tax Assessor's Office mav not be available for all parcels.
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Date: April 29, 2021

Re: Sarah Griswold
5405 Court |
Birmingham, AL 35208

(205) 929-4122
Spetty04@yahoo.com

Variance Request: The Accessory Porch Structure and add on to existing driveway.

Statement regarding Variance Standards:

5. Physical Characteristics of the Property: the structure was built on an existing brick
frame and made of wood structure that is screened aestheticallv pleasing which contributed to the
beautification of the property and neighborhood.

6. Unique Characteristics:_The occupant's medical condition restricts mobility and is not
conducive for exercising and enjoying nature. The structure allows setting outside sitting area to

take in Vitamins D and does not restrict them from being inside permanently that allows a loop

around driveway that allows for a safe handicap accessibilitv for loading and unloading,

7. Hardship Not Self-Imposed: The Accessory Porch Structure was created due to the
occupant's physical disability. The premise is not located in proximity to a hospital and is not
causing hardship to the neighborhood. The structure also allows an easy access for loading and
unloading wheelchair due to the busy heavy traffic on Court I, also it will provide a safety
handicap accessibility location. '

8. Financial Gain Not Only Basis: There is no gain other than the improvement of
medical conditions.

9. No Harm to Public Welfare: The structure only affects the occupancy property
and has minimal effect on said property. This property will not be detrimental to the public
welfare. nor increase the congestion on public streefs.



10.  The proposed use is not prohibited by ordinances of the City of
Birmingham other than the Zoning Ordinance. Attached to and

made a part of this Application, Applicant submits the following attachments:
A. A plot plan showing block and lot numbers, and existing and proposed
structures with necessary dimensions indicating yard spaces and adjoining -
structures.

B. A statement of the proposed points on which the Applicant bases his
Application, with a description of proposed work.

C. A ground and typical floor plan of the building with all necessary
measurements.

Witness my signature this the 29" Day of April 2021

& LD Jg .
(Signature and Printed Name of Owner/A

iplicant)

Attachments
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ZONING BOARD OF ADJUSTMENT
Meeting Date: November 18,2021
Time: 2:00 P.M.
Pre-Meeting: 1:00 P.M.

Place: City Council Chambers

ZBA2021-00050 Thomas Neighborhood

Request:

Modification to allow 0 off-street parking spaces instead of the required 49 spaces. A special
exception to allow an event center. A variance to allow an event center hours to extend past
12:00am.

Applicant:
Thomasina Hardy

Location:

1155 Bankhead Hwy W, Birmingham AL 35204
Parcel #012200281008007000

NE of Section 28, Township 17 S, Range 3 W

Applicant’s Proposal:

The applicant is proposing an event center located in the 78 Highway Shopping Center on the
corner suite. Request for extension of hours includes, opening hour start at 8pm, patrons that
have their adult Birthday parties come in around this time to decorate the building and their
tables for their parties, the patrons start their parties at 10pm and stop around 2am to start the
clean up process of the building to clean and mop the floors, clean the tables and break them
down, to stack the chairs, so the building can be cleared and cleaned before 3am. The parking
lot is included in the cleanup. The extended hours are in consideration of the opening, set up,
activity, cleanup and breakdown of the adult Birthday Parties, and Anniversary Parties. Most
adults have night parties and request this time frame, the businesses in our area and the
adjoining buildings which include the auto repair shop, the used tire shop, BBVA bank, The
flea market, AMOCO furniture builder, KJ Grill, Love of GOD church, Vending shop, Photo
studio are closed at the hours of operation of our business.

Staff Analysis:

The subject property is currently zoned CB-2 (Contingency General Business District). The
parcels located north are zoned CM-1(Contingency Light Manufacturing District), parcels east
are zoned CR-5 (Contingency Multiple Dwelling District), parcels south are zoned R-3(Single
Family District) and parcels west are zoned CB-2 (Contingency General Business District) .
The property is not located in the flood plain area nor in any design review district. The
property is within 200 feet of a residential dwelling district; therefore, the hours of operation
must end at 12am. According to Title 1 Chapter 5 Section 4.0, it requires 1 parking space per
100sf of GFA for an event center (4900 sf) requiring 49 spaces. The applicant has provided



staff with pictures taken during the hours of operation as evidence to show available parking
spacing.

Per the zoning ordinance:
D. Event Center. In the MU-H, MU-D, C-2 and PRD districts a special exception
may be granted by the Board provided that the following conditions are met:

1. A traffic study may be required by the City Traffic Engineer.
2. If the event center is within 200 feet of a dwelling district, the hours of
operation shall be limited to 7:00a.m.-12:00a.m.

Neighborhood Recommendation:
The Thomas Neighborhood Association voted to support the request. Mrs. Jackson located
at 1136 16" St N has opposed to the request of the hours extending past 12:00am.

Staff’s Recommendation to ZBA:
Staff believes the applicant has not provided evidence to support the modification, special
exception, and variance request; therefore, staff believes the request has merit for DENIAL.



VARIANCE STANDARDS

Physical Characteristics of the Property: 1155 E Bankhead Hwy Bham Al 35204, is located in the 78
Highway Shopping Center on the corner suite, this location/building /Property was not newly built, it
was already established on this property which is why the business is within 200 feet of a dwelling
district. The 78 Highway Shopping Center Property and units have been in use for years and have been
used for multiple businesses in that area over the years including this location.

Unique Characteristics: 1155 E Bankhead Hwy Bham Al 35204, Is inheriting a new business in this space
but the structure itself has been long standing in this community and the property is not an eye sore to
the community and neither will the new business.

Hardship Not Self Imposed: 1155 E Bankhead Hwy Bham Al 35204, is located in the 78 Highway
Shopping Center on the corner suite, this location/building /Property was not newly built, it was already
established on this property

Financial Gain NOT Basis: 1155 E Bankhead Hwy Bham Al 35204, is not all about financial gain but this
isa business that allows individuals and groups of individuals to make fasting memories for a lifetime,
memories that yes can be made anywhere else but wouldn’t be because they aren’t made here and they
want their memories made here.

No Injury to Neighboring Property: 1155 E Bankhead Hwy Bham Al 35204, is located in the 78 Highway
Shopping Center on the corner suite, this location/building /Property was not newly built, it was already
established on this property which is why the business is within 200 feet of a dwelling district. The 78
Highway Shopping Center Property and units have been in use for years and have been used for multiple
businesses in that area over the years including this location and has not and will not cause any physical
damage to any of the neighboring properties in the area or adjoined to this property.



PARCEL ID: 012200281008007000

SOURCE: TAX ASSESOR RECORDS TAX YEAR: 2019
DATE: Friday, September 17, 2021 1:32:20 PM

OWNER: ATLANTA CAPITAL LLC

ADDRESS: P O BOX 110962

CITY/STATE: CAMPBELL CA

ZIP+4: 95071

SITE ADDR: 1111 BANKHEAD HWY W

CITY/STATE: BHAM, AL

ZIP: 35204

LAND: $1,045,400.00 BLDG: $553,000.00 OTHER: $0.00
AREA: 529,076.19 ACRES: 12.15
SUBDIVISION INFORMATION:

NAME THOMAS GARDENS-2 22-28-1 BLOCK: LOT: 3&
: Section: 28-17-3W
Land Slide Zones: Not in Land Slide Zones
Historic Districts: Not in Historic Districts
Commercial Revitalization District: Not in Commercial Revitalization District
Fire District: Not in Fire District
Flood Zones: Notin Flood Zones
Tax Increment Financing District: Not in Tax Increment Financing District
Neighborhoods: Thomas (1306)
Communities: Pratt (13)
Council Districts: District - 8 (Councilor: Steven W. Hoyt)
Zoning Outline: (B2
Demolition Quadrants: DEM Quadrant - 2
Impaired Watersheds: Impaired Watershed - Upper Village Creek
Strategic Opportunity Area: Not in Strategic Opportunity Area
RISE Focus Area: In RISE Focus Area
Tax Delinquent Property: Not in Tax Delinquent Property
EPA Superfund: Not in EPA Superfund
Opportunity Zones: In Opportunity Zones
Judicial Boundaries: JEFFERSON

Parcel mapping and description information is obtained from the Jefferson County Tax Assessor's Office. This site does not provide real-time
information and may contain errors. Al data should be verified with the official source. The City of Birmingham makes no warranty as to the accuracy
of the data and assumes no responsibility for anv errors. Data from the Tax Assessor’'s Office mav not be available for all parcels.
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I vACANT
OCCUPLED

*Not to Scale

Suite SQF Tenant
1145 4500 Love of God Church
1147 1500 Vending Shop
1149 1500 Photography
1155A 12400 78 Mini Mall
11558 12400 78 Mini Mall
1155G 12000 Aomco Office Furniture Installation Inc.
11S5E 4900 Steel City
1155F 1000 Car Repair
1157 17000 Night Bar
1159 2340 Ki's Bar and Grill
1163 1000 Tire Shop
1179 2025 Transportations/ Taxes/ Entertainment
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MCE CENTER PARKING LOT PICS
DATE: 10/1/21
CANCER SURVIVOR PARTY
10pP-1A
1ST ROW 32 CARS MCE CENTER
2ND ROW 38 CARS IN FRONT OF AMOCO/ CLOSED AT NIGHT
3RD ROW in front of AMOCO 41 CARS/CLOSED AT NIGHT
PARKING IN FRONT OF MCE CENTER 7 PARKING SPOTS

Parking is not marked off on the side of the MCE CENTER building where the auto mechanic shop is, cars
that are there are cars that the business is working on,
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MCE CENTER PARKING LOT PICS
DATE: 10/1/21
CANCER SURVIVOR PARTY
10P-1A
1ST ROW 32 CARS MCE CENTER
2MP ROW 38 CARS IN FRONT OF AMOCO/ CLOSED AT NIGHT
3RP ROW in front of AMOCO 41 CARS/CLOSED AT NIGHT

PARKING IN FRONT OF MCE CENTER 7 PARKING SPOTS





















ZONING BOARD OF ADJUSTMENT
Meeting Date: November 18, 2021
Time: 2:00 P.M.
Pre-Meeting: 1:00 P.M.

Place: City Council Chambers

ZBA2021-00052 Roebuck Neighborhood

Request:
A variance to allow the building to be setback in the center of the lot instead of the required 0

foot setback.

Applicant:
James Coyle P.E.

Location:

121 Roebuck Plaza Drive

Parcel #012300012001016502

NW of Section 01, Township 17 S, Range 2 W

Applicant’s Proposal:
The applicant is proposing to build a new fueling station and convenience store.

Staff Analysis:
The subject property is currently zoned MU-H (Mixed-Use High District). The surrounding

parcels are zoned MU-H (Mixed-Use High). The parcel is located in the floodplain area;
however, the proposed construction is not located in the floodplain due to the proposed
building being in the center of the lot. The property is located in the Roebuck Commercial
Revitalization District.

Per the zoning ordinance:
Section 3. Street setbacks and building orientation in mixed use districts.

A. This section establishes street setbacks within all mixed-use districts regardless of the
minimum street setback requirements described in Tables 1.03.101 or 1.03.102.

B. For the purposes of this section, lots that are 60 feet wide or greater shall have the front
facade of the building extend across at least 75 percent of the lot frontage or be at least 45 feet
in width, whichever is greater. Lots that are less than 60 feet wide shall have the building
extend across the full width of the lot unless a driveway is required to access required parking,
except that one or two family dwellings may have side yards a minimum of three feet in width.
If a driveway is needed for service to accessory parking, an opening of up to 26 feet wide shall
be permitted. Parking shall be permitted only at the sides and rears of buildings, and at the
fronts of the buildings to the extent shown in Figure 1.03.101. The primary entrance fo a



building shall be located at the front setback line and shall be located as close to street

crosswalks as practical.
Figurc 1.08.101

i

|

|
JIL.

" 75% of Lat Frontage

C. The following regulations shall be used to determine the street setback, as applicable.

1. The maximum setback of a structure from the property line shall be established by Table
1.03.103 according to the zoning of the property, unless one of the following items applies:

2. No minimum front setback is required.

3. The maximum front building setback may not exceed the average front yard depth of the
nearest lot on either side of the subject lot or setback listed in Table 1.03.103, whichever is
less.

a. If one or more of the lots required to be included in the averaging calculation are vacant,
such vacant lots will be deemed to have a yard depth of zero feet.

b. Lots separated from the subject lot by a street or alley may not be used in computing
average.

4. The following exceptions to the maximum front yard building setbacks apply:

a. A portion of the building may be setback from the maximum setback line in order to provide
an articulated facade or accommodate a building entrance feature, provided that the total area
of the space created must not exceed one square foot for every linear foot of building frontage.
b. A building may be setback further than the maximum setback in order to accommodate an
outdoor plaza, arcade or eating area. In order to preserve the continuity of the street wall, the
building may be setback no more than 10 feet from the front or at least 40 percent of the
building facade must be located at the maximum setback line. The total area of an outdoor
plaza, arcade or eating area that is located between a public sidewalk and the building facade
may not exceed 10 square feet per linear feet of the building’s street frontage. c. Inthe MU-L
and MU-M districts, the average street setback of existing structures along the same block, up
fo 20 feet, may be applied to new single family or duplex construction on that block if
determined by the Director to be appropriate to maintain or reinforce an established form or
character of development.

5. The minimum rear setback is 0 except when the lot is adjacent to a dwelling district, and in
that case the rear setback shall be 20 feet.

6. The minimum side setback is 0 except when the lot is adjacent to a dwelling district, and in
that case the side setback shall be five feet.



Neighborhood Recommendation:
The Roebuck Neighborhood Association will take a vote prior to the meeting.

Staff’s Recommendation to ZBA:

Staff believes the applicant has provided evidence to support the variance request based upon
the applicant meeting the six variance standards, staff believes the variance request has merit
for approval and should be GRANTED with the following conditions:

1. Review by the appropriate zoning inspector to insure compliance with the Board’s
decision.

2. All permits and certificate(s) of occupancy, if applicable, shall be obtained within two
years of approval from the Board.
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Memorandum
September 15, 2021

To: City of Birmingham Project  Murphy Birmingham, AL
Dept. of Planning, Engineering & project # 20210027.0 (Site Plan C-1 Rev. 1 Dated: 08-11-21)
Permits
710 20th Street North From — James Coyle, P.E
Room 210, City Hall Re Building Location Variance Hardship
Birmingham, AL 35203
(205) 254-2211

Attn: Angelica Moton

Variance Request for Building location: Chapter 2 Article | Section 2 (C.) indicates: Buildings should be
oriented to the street, with active ground floor uses or easy pedestrian access.

Chapter 3 Article 1 Section 3. (B.) indicates: The primary entrance to a building shall be located at the front
sethack line and shall be located as close to a street crosswalk as practical

Murphv Oil is requesting a variance for building to be centered on the lot. as this is a pre-manufactured
building under a fuel pump canopy.

Physical Characteristics of the Property. The exceptional narrowness, shallowness, or shape of a specific
piece of property, exceptional topographic conditions, or other extraordinary and exceptional conditions of
such property would resuit in peculiar and exceptional practical difficulties to, or exceptional or undue
hardship upon the owner of such property upon the strict application of any regulation enacted by the
ordinance codified in this Ordinance.

Response: The exceptional irreqular shape of the lot. flood plain. and drainage area creates a challenge for
locatino the proposed convenience store at the south west corner of the site. For the sake of not disturbing
the existing stormwater drainace system and floodplain, the ideal location for the proposed convenience
store is to have it centrally located on the lot.

Unique Characteristics. The specific conditions cited are unique to the subject property and generally not
prevalent to other properties in the general area, that the granting of the application is necessary for the
preservation and enjoyment of a property right, and not merely to serve as a convenience to the applicant.
Response: None of the surrounding buildings are located at the corners of the properties. Locating the
Convenience Store at the corner of the lot. to encourage a more "pedestrian friendly” environment may
create an unsafe situation, as Roebuck Plaza Drive is heavily traveled.

September 15, 2021 | Page 1 ‘



Hardship Not Self-imposed. The alleged difficulty or hardship has not been created by the previous actions
of any person having an interest in the property.

Response: The requirement presents a hardship due to the existing stormwater drainage area and
floodplain at the south west corner of the site. This hardship is not self-imposed by the property Owner

Financial Gain Not Only Basis. Financial gain is not the sole basis for granting the variance.

Response: The hardships as presented above. are not econcmic in nature.

No Injury to Neighboring Property. The granting of the variance will not be injurious to other property or
improvements in the area, impair an adequate supply of light and air to adjacent property, or substantially
diminish or impair property values within the area.

Resnonse: The granting of the requested variance will not impose any harm to the adjacent properties. The
nroposed convenience store and pump station canopy will be in about the same location as the existing
kiosk and pump station canopy. Murphy meets all State and Federal air quality regulations and gasoline
delivery trucks are fitted with systems that capture vapors when fueling and returns these vapors to the
terminal. Murchy provides a photometric plan for all new stores during development review with the City
and down-lit lichting is designed to reduce alare and meet City Code requirements.

No Harm to Public Welfare. The granting of the variance will not be detrimental to the public welfare,
increase the congestion in public streets, or increase the danger of fire, or imperil the public safety, or in
any other respect impair the health, safety, comfort, morals, or general welfare of the inhabitants of the
City of Birmingham, and will not substantially impair the intent and purpose of this Ordinance.
Response: Murphy will install state of the art equipment for this fueling facility. including double walled
tanks. and piping which is desicned with a mechanical line leak detector system. All equipment meets
State and Federal air quality requlations. Fuel delivery trucks are fitted with systems that capture vapors
when fueling and returns these vapors to the terminal. Murphy works closely with the fuel delivery
providers to minimize fuel delivery during peak traffic time.

Murchy staff (store manaaer. cashiers. etc.) shall be formally trained on loitering contro! prior to opening
and to assist with loitering enforcement, police will be alerted when necessary. Additionally. Murphy
operates 15+ cameras that can be remotely monitored from the corporate offices in El Dorado, Arkansas.

End of Memorandum
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PARCEL ID: 012300012001016500

SOURCE: TAX ASSESOR RECORDS TAXYEAR: O
DATE: Wednesday, September 22, 2021 1:48:27 PM

OWNER:
ADDRESS:
CITY/STATE:

ZIP +4: Control Script failed for control TextBox16 , Source=ZIPF I

SITE ADDR:
CITY/STATE:
ZIP:

, AL

LAND: $0.00
AREA: 34,842.37
SUBDIVISION INFORMATION:
NAME

BLDG: $0.00
ACRES: 0.80

LOT:

BLOCK:

Section:

Land Slide Zones:

Historic Districts:

Commercial Revitalization District:
Fire District:

Flood Zones:

Tax Increment Financing District:
Neighborhoods:

Communities:

Council Districts:

Zoning Outline:

Demolition Quadrants:

Impaired Watersheds:

Strategic Opportunity Area:

RISE Focus Area:

Tax Delinquent Property:

EPA Superfund:

Opportunity Zones:

Judicial Boundaries:

1-17-2W

Not in Land Slide Zones

Not in Historic Districts

Roebuck

Not in Fire District

in Flood Zones

Not in Tax Increment Financing District
Roebuck (1501

Roebuck-South East Lake (15)

District - 2 (Councilor: Hunter Williams)
MUH

DEM Quadrant - 4

Impaired Watershed - Upper Village Creek
Not in Strategic Opportunity Area

in RISE Focus Area

Not in Tax Delinquent Property

Not in EPA Superfund

In Opportunity Zones

JEFFERSON

information and may contain errors. All data should be verified with the official source. The City of Birmingham makes no warranty as to the accurac
of the data and assumes no resconsibility for anv errors. Data from the Tax Assessor's Office mav not be available for all parcels.

Frcel mapping and description information is obtained from the Jefferson County Tax Assessor's Office. This site does not provide real-time
|
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ZONING BOARD OF ADJUSTMENT
Meeting Date: November 18, 2021
Time: 2:00 P.M.
Pre-Meeting: 1:00 P.M.

Place: City Council Chambers

7ZBA2021-00055 Fairmont Neighborhood

Request:
A variance to allow a chain link fence in the front yard. A variance to allow an accessory

structure in the front yard.

Applicant:
Cynthia Rucker

Location:

2900-42"¢ Lane North, Birmingham AL 35207
Parcel # 012200123010001000

SW of Section 12, Township 17 S, Range 3 W

Applicant’s Proposal:
The applicant is proposing a chain link fence and carport in the front yard area.

Staff Analysis:

The subject property is currently zoned D-3 (Single Family District). The subject property is
surrounded by parcels zoned D-3 (Single Family District). The property is not located in the
flood plain area nor any Design Review districts. The property is situated on a corner lot and
has 3 front yard. The carport is set back approximately 14 feet from 42" Place North and 24
feet from 43" Ave N. Staff has work with the applicant and due the topography issues in the
rear of the property (695 drop to 675) the carport could not be placed in the rear of the property.

Per the zoning ordinance:
Subsection 7. Construction, Materials, and Maintenance.

A. Finished side of fence must face adjacent property and thoroughfare.
B. Fences placed on top of retaining wall, terrace or patio in front yards shall not
be opaque.
C. Fences placed in front yards shall not be opaque, except for certain uses such as
Jjunk yards and other similar uses.
D. All fences shall be made of the following material and be allowed in the yards:
1. Natural wood permitted at front, side and rear.
2. Brick or stucco over masonry permitted at side and rear only.
3. Chain link permitted in side and rear only.
4. Barbed and razor wire permitted in rear only, in commercial, manufacturing
and industrial districts.



5. Electrified fences are prohibited in all yards.
E. Al fences shall be well-maintained, in upright condition and free of missing and
broken parts. Salvaged materials, such as, pallets shall not be allowed.

Section 7. Rear and side yard modifications.
The rear or side yards heretofore established shall be modified in the following
cases:

1. Where a lot abuts upon an alley, one half of the alley width may be considered
as part of the required rear or side yard for building purposes; however, the
minimum yard abutting an alley shall be three feet.

2. An unenclosed balcony, porch steps or fire escape may project into a rear
yard for a distance not exceeding ten feet.

3. Accessory buildings and structures may be built in a rear yard, but such
accessory buildings and structures shall not occupy more than thirty percent of the
required rear yard and shall not be nearer than three feet to any side
or rear lot line, except that when a garage is entered from an alley it shall not
be located closer than five feet to the alley line.

Neighborhood Recommendation:
The Fairmont Neighborhood Association will take a vote prior to the meeting.

Staff’s Recommendation to ZBA:

Staff believes the applicant has provided evidence to support the variance requests; therefore,
staff believes the requests has merit for approval and should be GRANTED with the following
conditions:

1. Review by the appropriate zoning inspector to insure compliance with the Board’s
decision.

2. All permits and certificate(s) of occupancy, if applicable, shall be obtained within two
years of approval from the Board.



Dear Sir or Madame:

I am sending this letter in response to case number ZEN2021-00271. Property
located at 2900 42N° Lane North, Birmingham, Alabama 35207. | had a carport
@ placed July 2020 and a fence a few months thereafter. | have since been notified
that the installation was in violation of a possible zoning/city ordinance violation. |
was totally unaware of this violation at the time | had the carport and fence
installed. My sincere apology for this misunderstanding. | purchased the property
in this community 8 years ago and have experienced numerous issues since
residing there and contemplated selling the property numerous times. | did not
feel safe for several months after purchasing the home and did not reside there
for quite a while. | eventually resided there for a number of years before having
™\, the fence or carport installed. | have since learned that the property is considered
to be a pie slice shape property and has possibly 3 front yards, which 1 was
unaware of at the time of the purchase of the home. The property sits wide open
to speeding traffic, pets of all species roaming on the property and constantly
having to clean behind them to keep my yard and property clean, trash being
thrown on the property on a daily basis. The fence has helped with this problem
somewhat, but unfortunately, it is still being placed on the street instead of in my
yard, which | constantly clean up. People were roaming at all hours. | have had
several items stolen from my property. Myself and my vehicle being exposed to
the elements. | have had rocks placed to assist with safety and the slippery
: ditions that occur when it rains. | did not feel comfortable with my family and
Cﬁeﬁaﬂy my grandchildren playing outside in the yard and indulging in outside
activities. | am a cancer survivor, | am disabled, with a chronic heart condition and
have a pacemaker and internal defibrillator as a result of my heart condition. |
reside alone at this property and have a strong desire to feel safe in my home. |
have had Alabama Power Company install outside lighting to the front of my
home. | am on a fixed income and used my entire savings to have the fence and
carport installed. | am not in a position financially, to have the fence or carport
removed or replaced. | also added the fence and carport to add beauty and value
to my home and well as my enjoyment of my home and property. | have had
numerous neighbors compliment me on how nice the home looks. | feel 100%
safer in the home as a result of the add on of the fence and carport. If it
determined that | cannot keep the fence or carport, | will place the home onthe



market to be sold because 1 will not feel comfortable residing there. As a resuit of
having the fence, | can lock my gate at night and this makes me feel very
comfortable and as a result | can rest with a piece of mind during the day and
especially at night. | am a 60 year old disabled female and I reside alone at this
home. Also, this home sits on a hill with a downward slope which cause very
slippery conditions, and has resulted in me falling and being injured numerous
times and resulting in me not being able to move my vehicle for several days until
these areas have dried out. The installation of the carport had helped with this
issue tremendously. The installation of the carport or the fence in no way cause
harm or danger to neighbors in any ways what so ever. | have contacted the city
of Birmingham 311 division several times, regarding the placement of guard rails
within close proximity of my home to increase safety and unfortunately | have
never received any type of response other than is has been sent in. The case
number | was given regarding this request is 2000020282. Please take into
consideration all that has been expressed in this letter regarding my request to
keep the fence and carport installed. Thank you very much for your attention and
consideration regarding this issue. Thank you for your time.

Cynthia Rucker
September 21, 2021



PARCEL ID: 012200123010001000

SOURCE: TAX ASSESOR RECORDS
DATE: Monday, October 11, 2021 11:26:19 AM

TAX YEAR: 2019

OWNER: RUCKER CYNTHIA GHEE
ADDRESS: 2900 42ND LANE N
CITY/STATE: BIRMINGHAM AL
ZIP+4: 35207

SITE ADDR: 2900 42ND PL N
CITY/STATE: BHAM, AL
ZIP: 35207

LAND: $5,400.00
AREA: 7,869.55 ACRES: 0.18
SUBDIVISION INFORMATION:
NAME BLUE HILLS 22-12-3

BLDG: $34,400.00

LOT:

BLOCK: 2

13

Section:
Land Slide Zones:

Historic Districts:

Commercial Revitalization District:
A Fire District:

Flood Zones:

Tax Increment Financing District:
Neighborhoods:

Communities:

Council Districts:

Zoning Outline:

Demolition Quadrants:

Impaired Watersheds:

Strategic Opportunity Area:

RISE Focus Area:

Tax Delinquent Property:

EPA Superfund:

Opportunity Zones:

Judicial Boundaries:

12-17-3W

Not in Land Slide Zones

Not in Historic Districts

Not in Commercial Revitalization District
Not in Fire District

Not in Flood Zones

Not in Tax Increment Financing District
Fairmont (1103)

North Birmingham (1)

District - 4 (Councilor: William Parker)
D3

DEM Quadrant - 3

Impaired Watershed - Upper Village Creek

Not in Strategic Opportunity Area
Not in RISE Focus Area

Not in Tax Delinquent Property
In EPA Superfund

Not in Opportunity Zones
JEFFERSON

information and may contain errors. All data should be verified with the official source. The City of Birmingham makes no warranty as to the accurac

Parcel mapping and description information is obtained from the Jefferson County Tax Assessor's Office. This site does not provide real-time]
i
of the data and assumes no responsibility for any errors. Data from the Tax Assessor's Office mav not be available for all parcels,
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ZONING BOARD OF ADJUSTMENT
Meeting Date: November 18, 2021
Time: 2:00 P.M.
Pre-Meeting: 1:00 P.M.

Place: City Council Meeting

ZBA2021-00058 Huffman Neighborhood

Request:
Variance to exceed the maximum front yard setback of 6ft along Parkway East to 49 feet. A

variance to allow parking in the front yard along Parkway East.

Applicant:
Interplan, LLC

Location:

9321 Parkway East, Birmingham AL 35215
Parcel #012300011003001500

NE of Section 01, Township 17 S, Range 2 W

Applicant’s Proposal:
The applicant is proposing a new Chick-fil-A.

Staff Analysis: _
The subject property is currently zoned MUM (Mixed-Use Medium District). The parcels

located north of the subject property are zoned CC-2 (Contingency General Business District),
parcels west are zoned MUH (Mixed-Use High), parcels south are zoned MUM (Mixed- Use
Medium District) and parcels east are zoned D-2 (Single Family District). The property is not
located in the flood plain; however, it is located in the Roebuck Commercial Revitalization
District. The parking in the front yard is located off of Parkway East. The property has an
easement that was recorded in 2007 that prevents the building to be constructed any closer than
the proposed 49 feet setback.

Per the zoning ordinance:
Section 3. Street setbacks and building orvientation in mixed use districts.

A. This section establishes street setbacks within all mixed-use districts regardless of the
minimum street setback requirements described in Tables 1.03.101 or 1.03.102.

B. For the purposes of this section, lots that are 60 feet wide or greater shall have the
fronmt facade of the building extend across at least 75 percent of the lot frontage or be at
least 45 feet in width, whichever is greater. Lots that are less than 60 feet wide shall have
the building extend across the full width of the lot unless a driveway is required to access
required parking, except that one or two family dwellings may have side yards a minimum



of three feet in width. If a driveway is needed for service to accessory parking, an opening
of up to 26 feet wide shall be permitted. Parking shall be permitted only at the sides and
rears of buildings, and at the fronts of the buildings to the extent shown in Figure 1.03.101.
The primary entrance to a building shall be located at the front setback line and shall be

located as close to street crosswalks as practical.
Figure 1.03.101
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C. The following regulations shall be used to determine the street setback, as applicable.

1. The maximum setback of a structure from the property line shall be established by
Table 1.03.103 according to the zoning of the property, unless one of the following items
applies:

2. No minimum front setback is required.

3. The maximum front building setback may not exceed the average front yard depth of
the nearest lot on either side of the subject lot or setback listed in Table 1.03.103,
whichever is less.

a. If one or more of the lots required to be included in the averaging calculation are
vacant, such vacant lots will be deemed to have a yard depth of zero feet.

b. Lois separated from the subject lot by a sireet or alley may not be used in computing
average.

4. The following exceptions to the maximum front yard building setbacks apply:

a. A portion of the building may be setback from the maximum setback line in order to
provide an articulated facade or accommodate a building entrance feature, provided that
the total area of the space created must not exceed one square foot for every linear foot
of building frontage.

b. A building may be setback further than the maximum setback in order to accommodate
an outdoor plaza, arcade or eating area. In order to preserve the continuity of the street
wall, the building may be setback no more than 10 feet from the front or at least 40 percent
of the building fagcade must be located at the maximum setback line. The total area of an
outdoor plaza, arcade or eating area that is located between a public sidewalk and the
building fagade may not exceed 10 square feet per linear feet of the building’s street

Sfrontage. c. In the MU-L and MU-M districis, the average street setback of existing
structures along the same block, up to 20 feet, may be applied to new single family or
duplex construction on that block if determined by the Director to be appropriate to
maintain or reinforce an established form or character of development.



5. The minimum rear setback is 0 except when the lot is adjacent to a dwelling district,
and in that case the rear setback shall be 20 feet.

6. The minimum side setback is 0 except when the lot is adjacent to a dwelling district,
and in that case the side setback shall be five feet.

Neighborhood Recommendation:
The Huffiman Neighborhood Association voted to support the request.

Staff’s Recommendation to ZBA:
Staff believes the applicant has provided evidence to support the variance requests; therefore,

staff believes the variance requests has merit for approval and should be GRANTED with the
following conditions:

1. Review by the appropriate zoning inspector to insure compliance with the Board’s
decision.

2. All permits and certificate(s) of occupancy, if applicable, shall be obtained within two
years of approval from the Board.
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-y} ALTAMONTE SPRINGS, FL 32701

Over 40 years and 40,000 projects

ph: 407.645.5008
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www interplantlc.com

September 28, 2021

City of Birmingham Planning Department
Altn: Angelica Moton

710 20th Street North, Room 210
Birmingham, AL 35203
angelica.moton@birminghamal.gov
205-279-8917

Reference: Chick-fil-A # 823 / Parkway East
9325 Parkway East, Birmingham, AL 35215
IP # 2020.0125
Variance Narrative

To Whom It May Concern,

Chick-fil-A is proposing to demolish this existing establishment and re-build a brand-new
restaurant at the above-referenced location. As part of the redevelopment of Th|s proper’ry

variances are being sought for the following:
- Toincrease the maximum front building setback on Parkway East from 6’ To boo= 4

- —Fermcradse The moximom-front-building setback-en-Meeford-Road-from6-to-8:63

-__To adlew-the-dumpster o be located wﬂrhm a front vard-{elengedfordRoaed:

- To allow parking to be located at the front of the siTe (along Parkway East).

The justification for these requests are provided below.

Physical Characteristics of the Property: The narrowness of this site, coupled with the required
setbacks did not provide an efficient layout, particularly for the drive-thru. The current plan
proposes to keep the building in a similar location that exists today with parking ot both the
front and the rear. This also maintains the existing cross-access across the front of the Chick-fil-
A site and connects to the Walgreens site to the south. Since some parking was lost at the side
in order to accommodate additional drive-thru stacking, the dumpster is proposed in a new

location in order to meet the required parking.

Unique Characteristics: Chick-fil-A typically generates substantially more business in their drive-
thru than other drive-thru restaurants due to their limited menu and speed of service in the
drive-thru lane. The COVID-19 pandemic has only increased the demand, particularly that of
drive-thru traffic. Therefore, the proposed improvement to the triple-lane stacking at the order
points is of increased importance, which was a big factor in the overall design of this site and
had a ripple effect on the parking layout and the need to relocate the dumpster.

ORLANDO CHICAGO DALLAS/FORT WORTH
ARCHITECTURE ENGINEERING INTERIOR DESIGN PERMITTING

PHILADELPHIA
PERMITTING ENTITLEMENTS DUE DILIGENCE



INTERPLAN:

Chick-fil-A # 823 / Parkway East
September 28, 2021
Page 20of 2

Hardship Not Self-Imposed: The alleged difficulty or hardship has not been created by the
previous actions of any person having an interest in the property. The layout proposed is
similar to the existing layout with improvements to the number of cars able to be serviced in
the drive-thru lane. Due to the shape of the site and the existing access drives, the proposed
layout is the best configuration to provide for maximum drive-thru lane stacking.

Financial Gain Not Only Basis: Financial gain is not the sole basis for granting the variance. The
basis of these variance requests are primarily to improve traffic congestion during peak hours,
increase the onsite stacking, reduce off-site stacking and to improve the overall customer

experience.

No Injury to Neighboring Property: The granting of the variance will not be injurious to other
properties within the area. In fact, the proposed redevelopment was presented to the
Huffman Neighborhood at their last meeting held on September 27, 2021, to which the
Neighborhood was supportive of the improvements and had no major concerns fo share. The
new layout seeks to provide more onsite stacking in the drive-thru lane and therefore reduce
any offsite backup. A new building with a more efficient kitchen will also reduce wait times in

the drive-thru lane.

No Harm to Public Welfare: The granting of the variance will not be detrimental to the public
welfare of the City of Birmingham, and will not substantially impair the intent and purpose of
this Ordinance. The intent is rather to improve existing conditions, specifically traffic congestion
during peak hours, allowing for more cars to stack onsite rather than on adjacent properties or
public roadways. The use of the site will remain the same but with a new better kitchen to

support the increased drive-thru stacking.

Please feel free to contact me if you have any questions or require additional information. If |
am not available, Jessada Sunhachawi is the Civil Project Manager and will be able to answer

your guestions.

Sincerely,
INTERPLAN LLC

Kendra Lewis

Permit Manager

cc: J.Sunhachawi, S. Hickman, S. Anderson; Interplan LLC



TARCEL ID: 012300011003001001

SOURCE: TAX ASSESOR RECORDS
DATE: Tuesday, October 12, 2021 1:42:02 PM

TAX YEAR: 2019

OWNER: CHICK-FIL-A INC
ADDRESS: 5200 BUFFINGTON RD
CITY/STATE: ATLANTA GA
ZIP+4: 30349--2945

SITE ADDR: 9321 PARKWAY EAST
CITY/STATE: BHAM, AL
ZIP: 35215

LAND: $861,800.00 BLDG: $631,000.00
AREA: 43,840.00 ACRES: 1.01
SUBDIVISION INFORMATION:
BLOCK: LOT:

OTHER: $0.00

NAME
) Section:
Land Slide Zones:

Historic Districts:

Commercial Revitalization District:
Fire District:

Flood Zones:

Tax Increment Financing District:
Neighborhoods:

Communities:

Council Districts:

Zoning Outline:

Demolition Quadrants:

Impaired Watersheds:

Strategic Opportunity Area:

RISE Focus Area:

Tax Delinquent Property:

EPA Superfund:

Opportunity Zones:

Judicial Boundaries:

1-17-2W

Not in Land Slide Zones

Not in Historic Districts

Roebuck

Not in Fire District

Not in Flood Zones

Not in Tax increment Financing District
Huffman (1007)

Huffran (10)

District - 2 (Councilor: Hunter Williams)
MUM

DEM Quadrant - 4

Impaired Watershed - Upper Village Creek
Not in Strategic Opportunity Area

In RISE Focus Area

Not in Tax Delinquent Property

Not in EPA Superfund

Not in Opportunity Zones

JEFFERSON

Parcel mapping and description information is obtained from the Jefferson County Tax Assessor's Office. This site does not provide real-time
information and may contain errors. All data should be verified with the official source. The City of Birmingham makes no warranty as to the accurac
of the data and assumes no responsibilitv for anv errors. Data from the Tax Assessor's Office mav not be available for all parcels.
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Walgreen Co. 714 Pf 21618

104 Wilmot Road, MS #1420 Jl erson 1
Deerfield, Iinois 80015 87811180 01 tne;rm& v

Atin: Jenny Mitchell Judge’ of thm- Aldn L. King

This Insirument Preparéd by
Jenny Mitchell

Real Estate Law Depariment
104 Wilmot Road

Dearﬁald Jllmo:s 60015

RECIPROCAL EASEMENT AGREEMENT WI'I"H COVENA NTS
CO) {DITIONS AND RICTIONS

TS RECIPROCAL EASEMENT AGREEMENT WITH COVENANTS
CONDITIONS AND RESTR!(,'HONS (lhe “Agreement”) is made and entered into this Zlﬁ-
day of September, 2007, by and between FSR Real Estate, L.L.C., an ‘Alabama limited ln_a,bl_hty
company {the "Parcel ‘A Owner"), and R.K.M. Rocbuck, LLC, an Alabama limived lidbility
company (the “Parcel B Owaer™),

RECITALS

A, The Parcel A Owner is the owner of thal certain real property situated in the City of
Rocbuck, Coimty of Jefferson, State of Alabama, tore particularly described on Exhibit
“A" attached hereio dnd incorporated herein by this reference (“Parcel A”),

B. The Parcet B Owner is the owner of that certain real property sitwated in the City of
Roebuck, County of Jeffersod, State of Alabamad, maore pamcularly descnbed on Exhibil
“A” attachied hereto and incorporated hefein by this refexence (“Paricel B”):.

C. The Parce! B Owner intends to develop Parcel B for use by Walgreen. (hereinaficr
defined).

D.  The Parcel A Owner entered into a Ground Lease with Chick-fil-A, Inc., dated June 15,
1990, as amended from time to time, for the development and operation of a Chick-fil-A

restaurdnt on Parcel A,

E, The parties hereto desire to impose certain easements upon the Parcels, and to establish
certain covenants, conditions and restrictions with respect to said Parcels, for the mutual
and reciprocal benefit and complement of Parce] A and Parcel B and the present and
future owners aud otcupants thercof, on the terms and conditions hereihafter sct forth:

NOW, THEREFORE; in consideration of the above premises and of the covenants herein
contained, the Parcel A Owncr and the Parcel B Owncr hereby covenant and agrec that the
Patcels and all present and future owners and occupants of the Parcels shall be and hercby are
subject to the termis, covenants, casements, restrictions and conditions Bereinaficr set forth in this
Agreement, so that said Pargels shall be maintained, kept, sold and used in fill compliance with
and subject to fhis Agrcement and, in connection therewith, the partics hereta on behalf of
themsclves and their respective successors and assigns covenant and agree as follows:



1.

Defini

AGREEMENTS

ions, For purposcs hereof:

{8)  The tefin "Ownes” or "Ownérs” shall nican the Parcel A Owner {as to
Parcel A) and the Parcel B Owner (as o Pan:ci B)and any and all &usccssors or
assigns of such persons as the pwner or owners of fee sm1ple titie to all of. any’
portion of the real property covered hereby, whether by sale, assignment,

inheritance, opcration of law, tristec’s sale, foreclosure, ‘or otherwise, bit not
including the holder of any lien or enciiinbianée on sich rqa_l property.

(t)  The term “Parcel” or "Barcels” shall mean cach separately identified
parcel of teal property now constitnting a parl of the real property subjected to
this Agrcement as described on Exhibit “A™, that is, Parcel A and Parcei B, apd
any futine subdivisions therpof.

(c)  The {erm "Permiitees” shall mean the tenant(s) ar ocenpant(s) of a Parcel,
and the rcspective employces, agepts, contraciors, customers, invitees and
Yicensegs of {i} the Owaer of such Parce], dnd/for {ii) such tenant{s) or oceupani(s),

(d)  The term "Common Area” shall menn those portions of Parcel A and
Parcel B fhat are outside of exlerior walls of buildings or other structurcs from
time. fo time located on the Parcels, and which are éither unimproved, of are
umprovcd -as (without lnmtanon) parking aréas, landscapcd areas, driveways;
roadways, walkways; light standards, curbing, paving, entrances,; exits and other
similar exterior sitc improvements; bul the term “Common Arcs” expressly
excludes any dumpster areas, drive-through lanes and drive-through
appurfenances,

{e) The term "Walgreen" or “Walgreens™ shall mean Walgreen Co., an
Illinois corporation (or any of jts affiliates, subsidiaries, succcssors or asmgns)
Walgreen shall be deemed a third party beneficiary to this Agreement until such
time as Waigrcens acquires fee simple title 10 Parcel B.

()  The term “Walgreens Development Period” shall mcan the peried
commicncing upon the date hereof and ending when ‘Walgreen beoomés the fec
simple Owner of record 6f Parce] B.

(g)  The term “Site Plan” shall mean that sitc plan of the Parcels attached
hereto as Exhibit “B” and by reference made a part hereof. Exccpt as may be
otherwise provided in this Agreement, the Sitc Plan is for identification purposes
only.

(h) The term “Driveways™ shail mean those driveways and telaled driveway

improvements, paving. curbing, entrances and exits, in the locations on the
Parcels as showii on the Site Plan.
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()  The term “CFA” shall mean Chick-fil-A, lnc., 2 Georgia corporation (or
any of its affilidtes, subsidiaries, SUCCCSSOrs or assigns). Chick-fil-A, Tnc. shali be
decemed a third parly beneficiary {o this. Agreement.

L6}] The term “CFA Lease” shall mcan the Ground Lease dated as of June 15,
1990 as amended from time to time between Parcel A Owser, as Landlord and
Chick-fil-A, Tnc., as Tenant, and placcd of record by Short Form Leasc dated
Scpiember 17, 1990 and recorded Scptember 26, 1990, at Volume 3898, Page
799, Jetferson County, Alabama records, as amended from time io time.

Easements and Consents.

2, Grant of Reciprocal Easements. Subject to any express conditions,
limitations or reservations contained herein, the Owners bercby grant, esiablish, covenant
and agree that the Parcels shall bé bencfited and burdened by thic following nonexclusive,

perpetual and reciprocal easements which are hereby imposed tipon the Parcels:

{a) Ao casement for reasopable access, ingress and egress over all paved
driveways, toadways and walkways as presently or hereaficr constructed and
constituting 2 part of the Comriion Ares of Parcél B and the Comrnon Arga of
Parcel A from time 1o time including, without limitation, the Dnvcways, S0 35 10
provide for the passagé of motar vehicles and pedestrians between all porfions of
the Common Arca of such Parcels intended for such puiposes, and to and from al)
abutting stréets or rights of way firnishing acoess to such Parcels;

()  Ancascment for the parking of vohicles in the parking arcas designaled as
pari of thie Common Arcas of the Parcels, as sich parking areas are indicated on
the Site Plan and as the'same may. be modified of removed from time to. time by
the Owner of the Parcel upon whith the parking areas are located {the “Parking
Easement™), provided that (i) there shall be no material modification or removal
of the parking arcas of Parcel A to rediice the parking rativ on Parcel A fo Jess
1han 5 spaces per 1,000 squarc fect of floor space, (ii) there shall be no material
modification or reinoval of the parking areas of Parccl B to reduce the parking
ratio on Parce) B 1o less than 5 spaces per 1,000 squarc feet of floor space without
the consent of CFA: during the commuanp_e of the CFA Lcase or for so long as
CFA is the Owner of Parcel A (provided, however, the immediatcly foregoing
provision -shall not apply to the area of Parccl B designated as Fulure
Development on the Site Plan attached hereto as Exhibit By and (iif) from and
afler the datc that the area designated as the Future Development area on the Site
Plan atiached hereto is developed by the Owner of Parcel B or any subscquent
QOvmer, and so long as CFA is the owner or lessce of Parcel A, there shall be
maintained on the Futire Developrent arca a sufficient number of; parkmg spaces
1o comply with applicable codc, without the need for a variance, unless otherwisc
consented 1o by CFA (during the continuance of ihe CFA Leasc or diring such
period as CFA may be the Owncr of Parcel A). Any request for consent shall be
decmed approved should the party recciving the request fail to respond within

3



thirty (30) days after reccipt of the initiul writtcn request. The Parking Fasemont
is for cistomer parking i conncetion unly with the businesses operated from time
10 tinjc af the Parcels, In no gveni shall the Parking Eascment beé used for
delivery or thack, parking, employee parking, ovemight- parking, stordge ot ather
similar parking purposcs that shall constitute an urireasonably prolonged usc of
the Parking Easement.

(c) An éascment apon, under, over, above and dcross the Comirion Aréas of the
Parcels for the sheet flow dramagc and discharge of stormy water runoff under and
across the Common Areas as they exist from time to time, provided; howe»er
cach Party agrecs that it will not aiter the flow of surface water from its Parcel in
a manner that will unrcasonably interfere with, obstruct or'delay at doy time the
conduct and operations of the business of the other Owner or its Permittees.

(d} A non-cxclusive easement upon, under, over, sbove and across the Common
Areas of the Parcels for the usc, maintenance, repair and replacement of existing
underground utility lines; conduits and facilities; provided that (i) the rights
granted pursuant to such eascment shall at all times be exércised in such a manner
as not to imterferc materially with the normal ‘operation of a Parcel and the
businesscs condicted therein, (i) the: cxncl. Jocation of any - utilities shall be
subject 10 the approval of the Oumei(s) of the bundened Parcel(s) (and, 83 6
Parcel B during the continuance of the Walgreens Developriient Petiod, Walgreen
and during: the continuance of the. CFA Lease, CFA),. and (m) cxcept in. an
emergency, the right of any Owner fo enter upon the Parcel of. dnother Owner for
the exercisc of any right pursuant 1o such casements shall be conditioncd upon
providing reasonable prior advance written notice to the other Owner (and, as 10
any cntry upon Parcel B during the continuance of the Walgreens Development
Period, Walgreen and during the continuance of the CFA Lease, CFA) as fo the
timie and manner of entry. All such systems, structures, vhains, sewers, conduits,

lines and gther public utilitics hercafier installed shall be instalied and maintained
below the ground lovel ot surface of the Parcel (except for such parts thercof that
cannol and are not intended 10 be placed below. the surface, such as wansformers
and control panels, which shall be placed in such location as approved by the
Ownet of the affocted Parcel (and; as to Paféel B during the continvance of the
Walgreens Development Period, Walgrcen and during the continiance of the
CFA Loase, CFA)).

2.2  lndemnification. Each Owner having rights with respoct 0 an eascrnent
granted hercunder shall indemnify and licld the Owner whose Parcel is subject 1o the
easement - (mcludmg Walgreen, in the case of the Owncr of Parcel B, and CFA, in ihe
case of the Owner of Parcel A) harmless ftom and against all claims, liabilities and
c:cpenses (including reasonablé attorneys’ fees actally incurred) relating to accidents,
injuries, ioss, or damage of or to any pefson or property arising from the negligent,
intentional or willful acis or omissions of such indemnifying Owner, its contractors,
emmployces, agents, or others acting on behalf of such Owner in connection with the use
of the easements set forth in this Scetion 2.



23 Aceess Opening and Medford Road Openipy. The  Access  Openings

contemplated between the Parecls are shown on the Sitc Plan and such Access Openings
shall providc access between the Parcels for usé of the Diiveways (heréinafter called the
“Access Openings™. The Medford Road Openings tonnecting Parcel A to Medford
Road are shown on the Site' Plan and arc hereinaftér called the “Medford Road
Openings The Parkway East Opemng connecting Parcel B to Parkway East is shown
on the Site Plan and hercinaficr called the “Parkway East Opening”. There shall be
maintained between the Access Openings a smooth and Jevel grade trassition to allow the
use of the Driveways -for pedestrian and vehicular ingress and egress as sl forth in
paragraph 2.1 above. Except with respect to-the Actess Openings, the Medford Road
Openings, and the Patkway East Opening, cach Owner shall be permitted 1o maintain &
fence, curbmg. landscaping or other improvements along the boundary line of its Parcel,
subjccl to applicable code, provided ihat there shall by mdintained reasonable pedestrian.
passage over the landscaped island between Parcel A and Parcel B. The Access
Openings, Medford Road Openings and the Parkway East Opering shall in nio event bc
blocked; closcd, altered, changed or removed, except in corinection with temporaty
closures due 1o construction activity, in which event no more than one of the Medford
Road Opénings shall be temporarily closed at the samé time, and shall at all times remain
in place as shows on the Site Plan.

2.4 Rcasonable Use of Easernents.

(8)  The epsemenis herein dbove granted shall be used and cnjoyed by each
Owner and its Permitices in sich a manner 8o as not 10 unreasonably interfere
with, obstruct or delay the conduct and operations of the business of any other
‘Oiwner or its Pormittees at any time conducted on its Parcel, including, without
limitation; public access to and from said business, dnd the receipt or delivery of
merchandise in-connection therewith.

{b) Once commenced, any construction undertaken in rclignce upon an
eascment granted herein shall be dn]lgenlly prosccuted fo completion, so as to
minimize any inferference: with the business of any othér Owner and its
Permittces. Except in cases of ethergency, the right of any Owner to cnter upon a
Parcel of another Owner for the exetcise of any right pursusnt to the easements
set forth, or o prosecite work on sich Owricr’s own Parcel if the same interférés
with uulaty or dramage eagements or easeruents of ingress, CRYCSS Or access 10 oF
in favor of another Owner's Parcel, shall be undertaken only in such a manner so
as fo minimize any interference with the busineéss of the other Owner and it§
Permiitfces.  In such case, no affirmative monetary obligation: shall be imposed
upon the other Owner (and/or dunng the continugnce of the Walgreens
Development Period, Walgreen, or during the continuance of the CFA Leasc,
CFA), and the Owner undertaking such work shall with due diligence repair at its
sule cost and expensc any and all damage caused by such work and restore the
affected portion of the Parcél upon which such work is performicd to a condition

which is equal to or befter than the condition which existed pror to. the
commencemem of such work. In addition, the Owner underiaking such work
shall pay all costs and experises associated theréwith and shall indemnify and bold
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harmiless the Gther Qwner(s) and its Permiltees {rom 4l damages, Josses, liens or
claims astributable 1o the performanee of such work.

Mainjenance.

3.1 Genersl Until such time a$ improvements are constructed on-a Parcel, the
Owueér thereof shafl maintain the same in a clean and neat cotidition and shall tike such
Measires as arc nceessary to- control grass, weeds; blowmg ‘duist; dirt, litter or debeis,
Once the Owner of Parcel B {or Walgreen; durmg the continuance of the ’Walgrccns
Development Period) bas commenced demolition of the existing improvements on Parcel
B, said Qvmer (or Walgreen) shall pursue with diligence the completc demolition and
redevelopment of Parcel B, and sich redevelopmient shall be completed as soon as
practicable, which is estimated to be within six (6) months-of the commictcemeént of
demolition, Failure by the Owner of Parccl B (or Walgreen) to abide by the forogoing
requircment shall give risc to all rights and remedies al law or in cquity in favor of the
Qwnet of Parcel A and CFA (during the continugnce of the CFA Lcasc):

3.2 Buildings and Appurtcnances Thereto, Each Owner covenants fo. keep and
maintain, at-its sole cost and cxpense, the bulidmg(s) located from time 1o lime on its
respective Parcel in good order, condition dnd repair. Onec consiructed, in the event of
any démage to or destruction of a building on any Parcel, the Ownet of such Parcel shail,
at its solc cost and eXpense, with due diligence cither (a) repair, restore and rebuild such
building to its condition prior to such damage or destruction (or with such changes as
shall not conflict with this Agréement), or (b) demolish and remove all portions of such
damaged or destroyed building then remaining, including the debris resulting theréfrom,
and otherwisc clean and restore the area affected by such casualty 10 a level, graded
condition. Nothing contained in subparagraph 3.2(b) shall be decmed 10 aliow an Owner
1o avoid a more stringent obligation for Tepuir, restoration and rebuilding contained in a
leasc or other written agrcement between an Owner and such Owner's Permitice,

3.3  CommonArea Each Owmer of a Parcel covenants at afl times during the
term hereof to operate and maintain or cause to be pperated and maintained at its expénse
all "‘Camman Area located on its Parcel in good order, condition and fopair. Fol]owmg
the construction of improvements théreon, maintenance of Comivion Arca shall include,
without limitation, mamtammg and repairing all sidewalks and-the surface of the parking
and roadway arcas, temoving all papers, debris and other refuse from: and pcnod;caﬂy
sweeping afl parking and road arcas o the extoit fiecessary to maintait the same in 2
clean, safe and orderly cotidition, mamtammg appropriaté llghlmg fixtires for the
parking areas and roadways, maintaining markmg, directional signs, lines and striping as
necded, maintaining landscaping, maintaining signage in good condition and repair, and
perfonnmg any and all such other duties as arc necessary to maintain such Common Area
in a clean, safe and orderly condition. Except a§ otherwisc expressly provided in this
Agrecmient, once constructed, in the cvent of any damage to or destruction of all or a
portion of the Common Area on any Parcel, the Owner of such Parcel shall, at its sole
cost and cxpense, with duc diligence repair, restore and rébuild such Cominon Area to its
condition prior o such damage or destruction (or with such changes as shail not conflict
with this Agreement). Each Owacr reserves the right to alter, modify, reconfigure,
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relocate and/or remove the Conumnon Areas or building areas on its Parccl, subject fo the
following conditions: (i) as to Parce! B, the ‘express written consent of Walgreens shall be
required (i) as to Parcel A, during the continuance of the CFA Lease; the express written
consent of CFA shall be required; (i) the reciprocal easements botween the Parcels
pursuant to pardgraph 2.1 shall not be ¢losed or materially impaired;: (i¥) the Diivewsys
and ingress and egress thereto, and to and from the Parcels and adjacent strects and roads,
shall not be 5o altcred, modified, relocated, blocked and/or removed without the express
written conscnt of all Owners and Walgreens, during the Walgreens Development Period,
znd CFA (during the continuance of the CFA Lease); and (v) the same shall not violate
any of the provisions and easements granted in paragraph 2.

3.4  Utilities, Each Owner shall at all times during the term hercof constiuct,
operate and mainlain or canse to bo construcied, opcrated and maintained, in good order,
condition and vepair, at its solc cxpenise, any utility or other installationis serving the
Parcel of such Owner and from time to time existing on the Parcel of another Qwner
pursuant to an cascment described hercin.

Construction of Improveiments.

{a) Every building (including its appurtenant Common Area improvements)
constructed on the Parcels from and. after the date of this Agreement shall be
constructed, opefated and maintained so that the same is in compliance with all
applicable govemmemal requirements,  Once commenced any construction of
improvements shall be undertaken in a manner s0 85 fo not umeasonably interfere
with, obstruct or delay the conduct and operations of the business of any other Owner
or its Pérmittee.

(b) As a material indugement for CFA’s consent into this Agreement, the Owner of

Paxccl B agrees to peiform (or cause to be performed) the following work on Parcel A
in cohnection with (and at the same time as) the initial redevelopment of Parcel B

(the “Paycel A Work™):

(i} Resurfacing and restriping of thosc portions of Parcel A designated as
“Resurface Area™ on Exhibit “C" attached hereto and inicorporated herein
by reference.

(i)  Installation / reconfiguration of those curbs and curb cuts so indicaled on
Exhibit “C”,

The foregoing work shall be performed in accordance with the “Work

Guidelines” as sct forth on Exhibit “D” to this. Agroement, which cxhibit is

herchy incorporated by referénce, and the Parcel B Owner shall perform the

Parcel A Work tising the same quality and materials as arc uscd for thie Parcel B

Redevelopment Work.

(c) 1n addition, Parcel B Owner and Walgreen agrec that any construction activities
on Parcel B during the Walgteens Development Period (“Parcel B Redeveloprient
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Work™) shall be performcd in accordance with the “Work Guidelines” as set forth on
Exhibit “D*,

{d) The Parcel B Owner shall have the right, in its sole digcretion; to construct any
additional improveraents located on that portion of Parcel B jdentificd on the: Sl't'e,
Plan ps the Proposed Building Envclope (lhe “Proposed Building Envelope Ared”);
provided, howevet, during the term of the CFA Lease or for so long as CFA may be
the ownet of Parcel ‘A, any buildings constricted within' thé Proposad Building
Envelope Area shall not cxeeed one story in height. Any improvernents (including
any appuricnant Common Arca improvements)-construcied on the Proposed Building
Envclope Area from and after the date of this Agreement shall be construicted,
operated and Tainitairied so that the samic is in compliance with all ‘applicable
governmental requirernents.

Restrigtions.

5.1 nge Throughs. No facility on the Parcels for vehicular drive-up or drive-
through, in which the stopping or standing of motoer vehicles in line at a location for
dropotY and/or pickup is intended (as, for example, 8l a resfaurant, car wash or bank),
shall be construcied, used or dperated in any manner such that motor vehicles in Jine at

such facility stop or stand ont the adjacent Parcel and/or the Driveways; or otherwise
interfere with the normal pattern and flow of pedestrian or vehicular traffic on and across
the Parcels and/or the Driveways, Nothing contained herein shall be deemed to affdet the
drive-through Serving the Chick-fil-A facility operafing on Pareel A as depicted on thic
Site Plan. Nothing contained herein shall be deemed to affect the drive-thirough serving
the building for Walgreen to be initially constnicted on Percel B by the Owner of Parcel
B during the Walgreens Development Period, which is hereby cxpressly approved.

52 (a) Restricted Uses. During the term of the CFA Ledse of for so long as CFA
may be the Owner of Parcel A, the followinig uses are prohibited on the Parccls: a theater
of any kind, skating rink, amusement park, camival, meeting hal), sporting cvent or other
sports facilify, auditorinm or any other likc place of public assemble, manufacturing
operation, factory, and indistrial usage, warchouss, processing or rendering plant, any
establishincnt selling cdrs {hew or used); billiard parlor, bar, amusement center, flea
market, massage parlor, “disco” or otlier dance hall, so-called “social .cnconnter”
restaurant (as hereinafter defincd), so-called “off track betting” operation, or the sale or
rental of pornographic materials, or restaiirant selling or semng chicken as a principal
menu item. For the purposés hereof, 2 so-called “social cncounter